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Item 1.01     Entry into a Material Definitive Agreement

On November 10, 2025, BigBear.ai Holdings, Inc. (“BigBear.ai” or the “Company”) entered into an agreement and plan of merger (the “Merger Agreement”) with Ask Sage,
Inc., a Delaware corporation (“Ask Sage”), Atlas 2025 Merger Sub Inc., a Delaware corporation and a direct wholly-owned subsidiary of the Company (“Merger Sub”), and
Shareholder Representative Services LLC, as the representative of the securityholders of Ask Sage, pursuant to which, among other matters, Merger Sub will merge with and
into Ask Sage, with Merger Sub ceasing to exist and Ask Sage surviving as a wholly-owned subsidiary of the Company (the “Merger”).
The purchase price is comprised of (1) $140.0 million to be paid solely in cash, subject to customary adjustments for indebtedness, cash, working capital, and transaction
expenses and (2) at the Company’s option, either shares of BigBear.ai common stock, par value $0.0001 per share (the “Common Stock”) (the “Stock Election”), or additional
cash equal to $110.0 million,. In the event that the Company makes a Stock Election, the number of shares of Common Stock to be issued will be equal to (a) if the 20-trading
day volume-weighted average price of Common Stock immediately prior to the closing date of the Merger (the “20-day VWAP”) is greater than $6.345 but less than $7.05 per
share, a number of shares of Common Stock equal to $110.0 million divided by the 20-day VWAP, (b) if the 20-day VWAP is less than or equal to $6.345 per share, 17,336,485
shares of Common Stock, and (c) if the 20-day VWAP is greater than or equal to $7.05 per share, 15,602,837 shares of Common Stock (the “Share Issuance”). At the time of
closing of the Merger (the “Closing”), $4.0 million in cash will be held in escrow to cover any post-Closing adjustments to the Purchase Price.
The obligations of each of BigBear.ai and Ask Sage are subject to specified conditions, including, among other matters: (i) the required Ask Sage stockholder approval (the
“Requisite Stockholder Approval”), (ii) no temporary injunction or other order or judgment preventing the consummation of the Merger shall have been issued by any court of
competent jurisdiction and remain in effect, and (iii) the waiting period (and any extensions thereof), if any, applicable to the Merger pursuant to the Hart-Scott Rodino Act
shall have expired or been terminated.
The Merger Agreement contains customary representations and warranties from BigBear.ai and Ask Sage. It also contains customary covenants, including covenants requiring
each of BigBear.ai Ask Sage to use reasonable efforts to cause the Merger to be consummated, and covenants requiring Ask Sage to conduct its business in the ordinary course
of business during the period between the execution of the Merger Agreement and the Closing.

The Merger Agreement contains termination rights for each of BigBear.ai and Ask Sage, including in the event that (i) the Merger is, by final and non-appealable law or
governmental action, permanently restrained, enjoined or otherwise prohibited or (ii) the Merger is not consummated by March 10, 2026 (the “End Date”).
Each of BigBear.ai and Ask Sage may also terminate the Merger Agreement if the other party breaches its representations, warranties or covenants in a manner that would lead
to the failure of a condition to Closing, subject to a 30-day cure period, and BigBear.ai may also terminate the Merger Agreement if the Requisite Stockholder Approval has not
been obtained by 11:59 PM Eastern Time on the next Business Day after the date of the Merger Agreement.

The Merger Agreement provides that in connection with the Closing, if the Company has provided notice of a Stock Election, then certain Ask Sage stockholders (each a
“Specified Securityholder”) must each enter into a lock-up agreement with the Company in the form of attached to the Merger Agreement, pursuant to which, among other
matters, each Specified Securityholder will be subject to a six-month lockup period (subject to customary exceptions) with respect to the Common Stock issued to it in
connection with the Merger and will be entitled to certain registration rights.
The foregoing description of the Merger Agreement does not purport to be complete and is qualified in its entirety by reference to the full text of the Merger Agreement, which
is filed as Exhibit 2.1 to this Current Report on Form 8-K and is incorporated herein by reference.

Item 2.02     Results of Operations and Financial Condition.

On November 10, 2025, the Company announced its financial results of operations for the quarter ended September 30, 2025. A copy of the press release is attached hereto as
Exhibit 99.1 to this Current Report on Form 8-K and incorporated by reference herein.

The information provided in this Item 2.02 of this Form 8-K (including Exhibit 99.1 hereto) shall be deemed “filed” and not “furnished” and shall be incorporated into the
Company’s registration statements on Form S-3 and Form S-8.



Item 3.02     Unregistered Sales of Equity Securities.

The information set forth in Item 1.01 above regarding the Share Issuance is hereby incorporated into this Item 3.02 by reference. If elected by the Company, the Share Issuance
will be made in reliance on an exemption from the registration requirements of the Securities Act of 1933, as amended, provided by Section 4(a)(2) thereof, as a transaction by
an issuer not involving a public offering

Item 9.01     Financial Statements and Exhibits.

(d) Exhibits:

Exhibit No. Description
2.1* Agreement and Plan of Merger, dated as of November 10, 2025, by and among BigBear.ai Holdings, Inc., Atlas 2025 Merger Sub Inc., Ask Sage, Inc. and

Shareholder Representative Services LLC
99.1 Press release dated November 10, 2025
104 Cover Page Interactive Data File (embedded within the Inline XBRL document)

*The schedules and exhibits to the Agreement and Plan of Merger have been omitted pursuant to Item 601(a)(5) of Regulation S-K. The Company undertakes to provides
copies of any of the omitted schedules and exhibits to the Securities and Exchange Commission (the “SEC”) upon request.

https://content.equisolve.net/bigbear/sec/0001836981-25-000025/for_pdf/exhibit21projectatlas-me.htm
https://content.equisolve.net/bigbear/sec/0001836981-25-000025/for_pdf/exhibit21projectatlas-me.htm
https://content.equisolve.net/bigbear/sec/0001836981-25-000025/for_pdf/exhibit21projectatlas-me.htm
https://content.equisolve.net/bigbear/sec/0001836981-25-000025/for_pdf/exhibit21projectatlas-me.htm
https://content.equisolve.net/bigbear/sec/0001836981-25-000025/for_pdf/exhibit21projectatlas-me.htm
https://content.equisolve.net/bigbear/sec/0001836981-25-000025/for_pdf/exhibit21projectatlas-me.htm
https://content.equisolve.net/bigbear/sec/0001836981-25-000025/for_pdf/earningsrelease-3q25.htm
https://content.equisolve.net/bigbear/sec/0001836981-25-000025/for_pdf/earningsrelease-3q25.htm
https://content.equisolve.net/bigbear/sec/0001836981-25-000025/for_pdf/earningsrelease-3q25.htm


Forward-Looking Statements

This Current Report on Form 8-K contains forward-looking statements within the meaning of the Private Securities Litigation Reform Act of 1995 concerning BigBear.ai and
Ask Sage, the proposed transactions and other matters. We intend such forward-looking statements to be covered by the safe harbor provisions for forward-looking statements
contained in Section 27A of the Securities Act of 1933, as amended and Section 21E of the Securities Exchange Act, as amended. All statements contained in this Current
Report on Form 8-K other than statements of historical facts, including without limitation statements concerning the transactions contemplated by the Merger Agreement, the
completion, timing and terms of the proposed transactions, and related matters are forward-looking statements. Words such as “believe” “may,” “will,” “expect,” “should,”
“could,” “would,” “anticipate,” “aim,” “estimate,” “intend,” “plan,” “believe,” “potential,” “continue,” “project,” “target,” “is/are likely to,” “forecast,” “future,” “guidance,”
“possible,” “predict,” “seek,” “see,” or the negative of these terms or other similar expressions are intended to identify forward-looking statements, though not all forward-
looking statements use these words or expressions. These statements are neither promises nor guarantees, but involve known and unknown risks, uncertainties and other
important factors that may cause our actual results, performance or achievements to be materially different from any future results, performance or achievements expressed or
implied by the forward-looking statements, including, but not limited to, the following: failure to consummate the proposed transactions; failure to make or take any filing or
other action required to consummate the proposed transactions in a timely matter or at all; failure to obtain applicable regulatory or shareholder approvals in a timely manner or
otherwise; failure to satisfy other closing conditions to the proposed transactions; the potential impact of announcement or consummation of the proposed transactions on
relationships with third parties, including clients, employees and competitors; risks that the new businesses will not be integrated successfully or that the combined companies
will not realize estimated cost savings; failure to realize anticipated benefits of the combined operations; potential litigation relating to the proposed transactions and disruptions
from the proposed transactions that could harm BigBear.ai’s or Ask Sage’s respective businesses. These and other important factors discussed under the caption “Risk Factors”
in BigBear.ai’s Annual Report on Form 10-K for the year ended December 31, 2024 filed with the Securities and Exchange Commission (“SEC”) on March 25, 2025, as may be
updated from time to time in other filings BigBear.ai makes with the SEC including its Quarterly Report on Form 10-Q for the quarterly period ended on September 30, 2025 to
be filed with the SEC, could cause actual results to differ materially from those indicated by the forward-looking statements made in this Current Report on Form 8-K.

These statements reflect management’s current expectations regarding future events and operating performance and speak only as of the date of this Current Report on Form 8-
K. You should not put undue reliance on any forward-looking statements. Although we believe that the expectations reflected in the forward-looking statements are reasonable,
we cannot guarantee that future results, levels of activity, performance and events and circumstances reflected in the forward-looking statements will be achieved or will occur.
Except as required by law, we undertake no obligation to update or revise publicly any forward-looking statements, whether as a result of new information, future events or
otherwise, after the date on which the statements are made or to reflect the occurrence of unanticipated events.



SIGNATURE

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned hereunto duly
authorized.

Dated: November 10, 2025

By: /s/ Sean Ricker
Name: Sean Ricker
Title: Chief Financial Officer



1 AGREEMENT AND PLAN OF MERGER BY AND AMONG BIGBEAR.AI HOLDINGS, INC., ATLAS 2025 MERGER SUB INC., ASK SAGE, INC. AND SHAREHOLDER REPRESENTATIVE SERVICES LLC Dated as of November 10, 2025



 

ii SECTION 1 DEFINITIONS AND INTERPRETATIONS ....................................................... 3 1.1 Certain Definitions ................................................................................................... 3 1.2 Interpretation .......................................................................................................... 24 SECTION 2 THE MERGER ..................................................................................................... 25 2.1 Merger .................................................................................................................... 25 2.2 Closing .................................................................................................................... 25 2.3 Effective Time ........................................................................................................ 26 2.4 Effect of the Merger ............................................................................................... 26 2.5 Certificate of Incorporation and Bylaws ................................................................ 26 2.6 Directors and Officers ............................................................................................ 26 SECTION 3 EFFECT OF THE MERGER ON THE SECURITIES OF THE CONSTITUENT CORPORATIONS ................................................................. 26 3.1 Effect on Capital Stock ........................................................................................... 26 3.2 Dissenting Holders ................................................................................................. 29 3.3 Company Options; Company RSUs ....................................................................... 29 3.4 Payment of the Merger Consideration .................................................................... 30 3.5 Purchase Price Adjustment ..................................................................................... 34 3.6 Additional Closing Transactions ............................................................................ 37 3.7 Further Action ........................................................................................................ 37 3.8 Certain Adjustments ............................................................................................... 37 SECTION 4 REPRESENTATIONS AND WARRANTIES OF THE COMPANY ............. 37 4.1 Organization and Good Standing; Organizational Documents; Directors and Officers
................................................................................................................... 37 4.2 Capitalization .......................................................................................................... 38 4.3 No Subsidiaries ....................................................................................................... 39 4.4 Company Equity Awards ....................................................................................... 40 4.5 Authority; No Conflict. .......................................................................................... 40 4.6 Consents ................................................................................................................. 41 4.7 Vote Required ......................................................................................................... 41 4.8 Absence of Changes ............................................................................................... 41 4.9 Financial Statements ............................................................................................... 41 4.10 Absence of Undisclosed Liabilities; Indebtedness ................................................. 42 4.11 Accounts Receivable .............................................................................................. 42 4.12 Taxes ...................................................................................................................... 42 4.13 Property and Sufficiency ........................................................................................ 44





 

iii 4.14 Environmental Matters ........................................................................................... 45 4.15 Material Contracts .................................................................................................. 46 4.16 Certain Relationships and Related Transactions .................................................... 48 4.17 Insurance ................................................................................................................ 48 4.18 Intellectual Property ............................................................................................... 49 4.19 Privacy and Data Security ...................................................................................... 52 4.20 Benefit Plans ........................................................................................................... 54 4.21 Personnel ................................................................................................................ 55 4.22 Litigation ................................................................................................................ 56 4.23 Compliance with Instruments; Laws ...................................................................... 57 4.24 Banking Relationships; Powers of Attorney .......................................................... 58 4.25 Company Names .................................................................................................... 58 4.26 Brokers and Finders ................................................................................................ 58 4.27 Anti-Takeover Statute Not Applicable ................................................................... 59 4.28 Customers; Suppliers .............................................................................................. 59 4.29 Government Contracts. ........................................................................................... 59 4.30 No Other Representations or Warranties ................................................................ 60 SECTION 5 REPRESENTATIONS AND WARRANTIES BY PARENT AND MERGER SUB ..................................................................................................... 61 5.1 Organization and Standing ..................................................................................... 61 5.2 Authority for Agreement; No Conflict ................................................................... 61 5.3 Valid Issuance; Sufficient Cash on Hand ............................................................... 62 5.4 Legal Proceedings
.................................................................................................. 62 5.5 Brokers and Finders ................................................................................................ 62 5.6 Litigation ................................................................................................................ 62 5.7 Compliance with Law ............................................................................................ 63 5.8 Parent Shares. ......................................................................................................... 63 5.9 CFIUS No Foreign Person ..................................................................................... 63 5.10 No Other Representations and Warranties ............................................................. 63 SECTION 6 COVENANTS ....................................................................................................... 64 6.1 Ordinary Course ..................................................................................................... 64 6.2 Information Statement ............................................................................................ 68 6.3 Access to Information ............................................................................................ 68 6.4 Public Disclosure .................................................................................................... 68 6.5 Director and Officer Indemnification ..................................................................... 69





 

iv 6.6 Regulatory Filings; Exchange of Information; Notification; Reasonable Efforts ..................................................................................................................... 70 6.7 Post-Closing Benefits ............................................................................................. 72 6.8 No-Shop .................................................................................................................. 73 6.9 Takeover Laws ....................................................................................................... 74 6.10 R&W Insurance Policy ........................................................................................... 74 6.11 Bank Accounts ....................................................................................................... 74 6.12 Electronic Data Room ............................................................................................ 74 6.13 Termination of Affiliate Contracts ......................................................................... 74 6.14 NYSE Listing ......................................................................................................... 75 6.15 Section 280G .......................................................................................................... 75 SECTION 7 CONDITIONS TO CLOSING; CLOSING DELIVERIES; TERMINATION .................................................................................................. 75 7.1 Conditions to Closing ............................................................................................. 75 7.2 Closing Deliveries of the Company ....................................................................... 77 7.3 Closing Deliveries of Parent ................................................................................... 78 7.4 Termination Prior to the Effective Time ................................................................ 78 7.5 Notice of Termination; Effect of Termination ....................................................... 79 SECTION 8 SURVIVAL ............................................................................................................ 80 8.1 No Survival ............................................................................................................. 80 SECTION 9 FEES AND EXPENSES ....................................................................................... 80 9.1 General ................................................................................................................... 80 SECTION 10 NO RECOURSE
................................................................................................. 80 10.1 No Recourse ........................................................................................................... 80 SECTION 11 TAXES. ................................................................................................................ 81 11.1 Tax Document Retention and Cooperation ............................................................ 81 11.2 Transfer Taxes ........................................................................................................ 81 11.3 Straddle Periods ...................................................................................................... 81 11.4 Income Tax Refunds .............................................................................................. 81 11.5 Interim Period Tax Returns .................................................................................... 82 SECTION 12 SECURITYHOLDERS’ REPRESENTATIVE ............................................... 82 12.1 Powers of the Securityholders’ Representative ...................................................... 82 SECTION 13 RELEASE ............................................................................................................ 84 13.1 Release .................................................................................................................... 84 13.2 Specific Term of Agreement .................................................................................. 85





 

v SECTION 14 MISCELLANEOUS ........................................................................................... 85 14.1 Notices .................................................................................................................... 85 14.2 Successors and Assigns .......................................................................................... 86 14.3 Severability ............................................................................................................. 87 14.4 Third Parties ........................................................................................................... 87 14.5 Governing Law; Submission to Jurisdiction .......................................................... 87 14.6 Waiver of Jury Trial ............................................................................................... 88 14.7 Specific Performance ............................................................................................. 88 14.8 Entire Agreement, Not Binding Until Executed .................................................... 88 14.9 Waiver of Conflicts; Privilege ................................................................................ 88 14.10 Amendments; No Waiver ....................................................................................... 90





 

vi EXHIBITS Company Stockholder Written Consent Exhibit A Form of Restrictive Covenant Agreements (Individuals) Exhibit B-1 Form of Restrictive Covenant Agreements (Sponsors) Exhibit B-2 Accounting Principles Exhibit C Form Letter of Transmittal Exhibit D Form of Lock-Up Agreement Exhibit E Net Working Capital Schedule Exhibit F Certificate of Merger Exhibit G Company Securityholder Schedule Exhibit H Employment Offer Letter Exhibit I





 

1 AGREEMENT AND PLAN OF MERGER THIS AGREEMENT AND PLAN OF MERGER (this “Agreement”) is made as of November 10, 2025, by and among BigBear.ai Holdings, Inc., a Delaware corporation (“Parent”), Atlas 2025 Merger Sub Inc., a Delaware corporation (“Merger Sub”) and a wholly-owned direct subsidiary of Parent, Ask Sage, Inc., a Delaware corporation (the “Company”), and Shareholder Representative Services LLC, a Colorado limited liability company solely in its capacity as the representative of the Company Securityholders (the “Securityholders’ Representative”). Each of Parent, Merger Sub, the Company and the Securityholders’ Representative are referred to herein individually as a “Party” and collectively as the “Parties”. Each capitalized term used in this Agreement has the meaning set forth in Section 1.1. WHEREAS, Parent, Merger Sub and the Company intend to effectuate a merger (the “Merger”) of Merger Sub with and into the Company, with the Company as the Surviving Corporation and a wholly-owned subsidiary of Parent, in accordance with the terms and conditions of this Agreement and the DGCL. WHEREAS, the board of directors of the Company (the “Company Board”) has, upon the terms and subject to the conditions set forth in this Agreement, (a) determined that this Agreement and the Transactions, including the Merger, are advisable, (b) determined that this Agreement and the Transactions, including the Merger, are fair to, and in the best interests of, the Company and the Company Stockholders, (c) approved and adopted this Agreement and the Transactions, including the Merger and (d) determined to recommend that the Company Stockholders approve and adopt this Agreement and approve each of the Transactions, including the Merger. WHEREAS, promptly following the execution and delivery of this Agreement, the Company will deliver to Parent and Merger Sub written consents of certain
Company Stockholders (each, a “Consenting Stockholder”) substantially in the form attached as Exhibit A (the “Company Stockholder Written Consent”), which consent constitutes the Requisite Stockholder Approval, in accordance with the Company Charter, the Company Bylaws and the applicable provisions of the DGCL. WHEREAS, the board of directors of Merger Sub has, upon the terms and subject to the conditions set forth in this Agreement, (a) determined that this Agreement and the Transactions, including the Merger, are advisable, (b) determined that this Agreement and the Transactions, including the Merger, are fair to and in the best interests of Merger Sub and its sole stockholder and (c) approved and adopted this Agreement and the Transactions, including the Merger. WHEREAS, the sole stockholder of Merger Sub has approved and adopted this Agreement and the Transactions, including the Merger, in accordance with the terms and conditions of this Agreement and the DGCL. WHEREAS, the board of directors of Parent have approved this Agreement and the issuance of shares of Parent Common Stock in the event Parent provides notice of a Stock Election, as set forth herein. WHEREAS, concurrently with the execution and delivery of this Agreement, and as a condition and inducement to Parent’s and Merger Sub’s willingness to enter into this Agreement,





 

2 (a) Nicolas Chaillan is entering into a Proprietary Information and Inventions Agreement acknowledgment letter with the Company, effective as of the date hereof (the “Chaillan PIIA Addendum”), (b) certain Securityholders of the Company are entering into Restrictive Covenant Agreements with Parent and the Company (the “Restrictive Covenant Agreements”) substantially in the form attached as Exhibit B-1 or Exhibit B-2, as applicable, and (c) Nicolas Chaillan is entering into an Offer Letter with Parent substantially in the form attached as Exhibit I, in each case effective as of the Closing. NOW, THEREFORE, in consideration of the foregoing and the mutual covenants and agreements in this Agreement contained, and intending to be legally bound by this Agreement, the Parties agree as follows:





 

3 SECTION 1 DEFINITIONS AND INTERPRETATIONS Certain Definitions. For purposes of this Agreement, the following terms shall have the following meanings: “280G Approval” shall have the meaning specified in Section 6.15. “Accounting Firm” shall mean Houlihan Lokey (or if Houlihan Lokey cannot or will not serve under Section 3.5), such other nationally recognized accounting firm reasonably acceptable to Parent and the Securityholders’ Representative. “Accounting Principles” means the accounting methods, practices, principles, policies, procedures, classifications, judgments, estimations and methodologies set forth on Exhibit C. “Accrued Income Taxes” shall mean an amount (which shall not be less than zero with respect to any Tax imposed in any jurisdiction) equal to the unpaid income Taxes of the Company for any Tax period (or portion thereof) ending on or prior to the Closing Date for which an originally filed Tax Return reporting such income Taxes has not yet been filed as of the Closing Date (or for which a Tax Return has been filed but all Tax liabilities shown thereon have not yet been paid prior to the Reference Time), in those jurisdictions where the Company has historically filed Tax Returns (or in which the Company is required to begin filing as a result of any new activity, nexus or change in Tax Law in such Tax period); provided that such Taxes shall (a) be computed consistent with past practice of the Company (including reporting positions, elections and accounting methods) for preparing such Tax Returns, except as a result of any change in applicable Tax Law or circumstance of the Company, (b) with respect to any Straddle Period, in accordance with the principles set forth in Section 11.3 and the immediately succeeding clause (c), (c) as of the end of the Closing Date after giving effect to the Transactions and taking into account any Transaction Tax Deductions to the extent at least “more likely than not” deductible by
the Company in such Tax period (or portion thereof) ending on or prior to the Closing Date, (d) exclude any Taxes attributable to transactions taken on the Closing Date after the Closing that are outside of the ordinary course of business, (e) exclude any Taxes attributable to any voluntary disclosure programs or initiatives initiated by the Company after the Closing, any voluntary amendments to any Tax Returns made by the Company after the Closing or any retroactive elections (including, without limitation, any election under Sections 336 or 338 of the Code) made by the Company after the Closing, (f) include any net operating loss and any net operating loss carryforward of the Company that are attributable to a taxable period (or portion thereof) ending on or prior to the Closing Date solely to the extent such amounts actually reduce, or are reasonably available to reduce, cash Tax liabilities of the Company in the relevant jurisdiction for the relevant Tax period, (g) exclude deferred Tax assets and liabilities, (h) exclude any liabilities, accruals or reserves for contingent Taxes or uncertain Tax positions, (i) include any adjustment (positive or negative) under Section 481 of the Code (or any similar or corresponding state, local or non-U.S. Legal Requirement) as a result of any change in accounting method of the Company during or with respect to a Pre-Closing Period (regardless of when such income is recognized for tax purposes) calculated in accordance with the filing prepared in accordance with Section 6.1(c), (j) including any Taxes of the Company with respect to prepaid amounts or deferred revenues received by the Company in any Pre-Closing Tax Period as though such amounts were included





 

4 in taxable income in Pre-Closing Tax Period, and (k) include any estimated payments or overpayments of Taxes made prior to the Reference Time solely to the extent such amounts actually reduce, or are reasonably available to reduce, cash Tax liabilities of the Company in the relevant jurisdiction for the relevant Tax period. The Parties agree that 70% of any success-based fees paid by the Company in connection with the Transactions shall be deductible in the taxable period (or portion thereof) ending on the Closing Date under Rev. Proc. 2011-29. “Acquisition Proposal” with respect to the Company, shall mean any offer, inquiry, indication of interest, or proposal relating to any transaction or series of related transactions involving: (a) the sale, license, lease, transfer, disposition, or acquisition of all or a material portion of (excluding non-exclusive licensing of the Company’s products or services in the ordinary course of business) the business or assets of the Company; (b) the issuance, disposition or acquisition of (i) any capital stock or other equity security of the Company (other than (A) Company Common Stock issued upon the exercise of Company Options, (B) Company Options issued in accordance with the terms of this Agreement, or (C) Company Common Stock issued upon conversion of any shares of Company Preferred Stock outstanding as of the date of this Agreement), (ii) any option, call, warrant or right (whether or not immediately exercisable) to acquire any capital stock or other equity security of the Company (other than Company Options issued in accordance with the terms of this Agreement) or (iii) any security, instrument or obligation that is or may become convertible into or exchangeable for any capital stock or other equity security of the Company (other than Company Options issued in accordance with the terms of this Agreement); (c) any merger, consolidation, share exchange, business combination, reorganization,
recapitalization or similar transaction involving the Company; (d) any liquidation, dissolution, recapitalization or other significant corporate reorganization of the Company; or (e) any combination of the foregoing; provided, however, that the Transactions shall not be deemed an Acquisition Proposal. “Actions” shall have the meaning specified in Section 4.22. “Active Government Contract” means any Government Contract to which the Company is currently a party or has not received final payment prior to the date hereof. “Additional Base Purchase Price” shall mean (a) if Parent has provided notice of a Stock Election and (i) the 20-trading day volume-weighted average price of Parent Common Stock immediately prior to the Closing Date (the “20-day VWAP”) is greater than $6.345 but less than $7.05 per share, a number of shares of Parent Common Stock equal to $110,000,000 divided by the 20-day VWAP valued at a price per share equal to such 20-day VWAP, (ii) if the 20-day VWAP is less than or equal to $6.345 per share, 17,336,485 shares of Parent Common Stock





 

5 valued at a price per share equal to $6.345 per share, and (iii) if the 20-day VWAP is greater than or equal to $7.05 per share, 15,602,837 shares of Parent Common Stock valued at a price share equal to such 20-day VWAP (the applicable amount of shares of Parent Common Stock, the “Parent Common Stock Amount”); and (b) if Parent has provided notice of a Cash Election in accordance with Section 3.4(a), an amount equal to $110,000,000. “Adjustment Escrow Amount” shall mean an amount equal to $4,000,000. “Adjustment Escrow Fund” shall mean the Adjustment Escrow Amount withheld in accordance with Section 3.1(c), and if applicable, any earnings including interest on the Adjustment Escrow Amount. “Affiliate” shall mean, with respect to any Person, any other Person that, directly or indirectly through one or more intermediaries, controls, or is controlled by, or is under common control with, such Person, and the term “control” (including the terms “controlled by” and “under common control with”) shall mean the possession, directly or indirectly, of the power to direct or cause the direction of the management and policies of such Person, whether through ownership of voting securities, by contract or otherwise. “Aggregate Option Exercise Price” shall mean the aggregate of the exercise prices of all Vested Company Options outstanding as of immediately prior to the Closing. “Agreement” shall have the meaning specified in the Preamble hereto. “AI Input” means any materials of any nature (including data, text, numbers, images, photos, graphics, video, audio, or computer codes) used to develop, train, pre-train, refine, fine tune, distill, validate, test, or improve any AI Technology or otherwise Processed by any AI Technologies. “AI Output” means any output, content, decision, prediction, recommendation or other information that is generated or output by any AI Technologies. “AI Technologies” means, in addition to any definition for
“artificial intelligence” or “artificial intelligence system” or any similar term under applicable Legal Requirements, engineered or machine based techniques, models and technologies (including Software) that can mimic human intelligence or infer from any input received how to generate outputs such as predictions, content, recommendations or decisions, and that may influence physical or virtual environments, including (i) deep learning, machine learning, natural language processing (or large language models), automation and other artificial intelligence models or technologies, or (ii) Software, or systems that make use of or employ neural networks, statistical learning algorithms (like linear and logistic regression, support vector machines, random forests, k-means clustering) or reinforcement learning. For clarity, AI Technologies includes Generative AI Tools. “Anti-Corruption Laws” means: all laws, rules and regulations relating to bribery or corruption, including: (a) the U.S. Foreign Corrupt Practices Act of 1977, as amended (“FCPA”); (b) the UK Bribery Act 2010; (b) the anti-corruption laws of the country of incorporation of the Company; and (c) any other applicable anti-corruption or anti-bribery laws.





 

6 “Audit” shall mean any audit, assessment, claim, examination, or other inquiry relating to Taxes by any Tax Authority or any judicial or administrative proceeding relating to Taxes. “Balance Sheet” shall have the meaning specified in Section 4.9. “Base Cash Purchase Price” shall mean an amount equal to $140,000,000. “Business Day” shall mean any day that is not a Saturday or a Sunday, on which national banking institutions in Arlington, Virginia and New York, New York are open to the public for conducting business and are not required by Legal Requirement to close. “Business Intellectual Property” shall have the meaning specified in Section 4.18(b). “CARES Act” shall mean the Coronavirus Aid, Relief, and Economic Security Act (H.R. 748) and any similar legislation, executive order or executive memo enacted relating to the COVID-19 pandemic, as well as any applicable guidance issued thereunder or relating thereto (including IRS Notice, 2021-11, IRS Notice 2020-65, and the Memorandum on Deferring Payroll Tax Obligations in Light of the Ongoing Covid-19 Disaster, dated August 8, 2020), and any subsequent legislation intended to address the consequences of the COVID-19 pandemic, including the Consolidated Appropriation Act, 2021. “Carta” shall mean eShares, Inc. (dba Carta, Inc.), provider of cloud-based cap table management service. “Cash Election” shall have the meaning specified in Section 3.4(a). “Certificate of Merger” shall have the meaning specified in Section 2.3. “Chaillan PIIA Addendum” shall have the meaning specified in the Recitals hereto. “Closing” shall have the meaning specified in Section 2.2. “Closing Date” shall have the meaning specified in Section 2.2. “Closing Date Company Cash Balance” shall mean the Company Cash Balance as of the Closing; provided that Closing Date Company Cash Balance shall be deemed not to include any amounts paid or payable to satisfy any Company Debt or Company
Transaction Expenses, or as a permitted dividend or distribution by the Company, if any, in each case, in connection with the Closing. “Closing Date Company Debt” shall mean the total Company Debt as of the Closing. “Closing Date Net Working Capital” shall mean the Net Working Capital as of the Reference Time. “Closing Date Statement” shall have the meaning specified in Section 3.5(b). “Code” shall mean the Internal Revenue Code of 1986.





 

7 “Company” shall have the meaning specified in the Preamble hereto. “Company 401(k) Plan” shall have the meaning specified in Section 6.7(b). “Company Board” shall have the meaning specified in the Recitals. “Company Book-Entry Share” shall mean a book-entry share of the Company maintained on Carta. “Company Bylaws” shall mean the Amended and Restated Bylaws of the Company as in effect as of the date of this Agreement. “Company Cash Balance” shall mean the sum, without duplication, of all cash and cash equivalents of the Company, and all marketable U.S. Treasury bills, notes and bonds held by the Company, in each case, to the extent convertible to unrestricted cash within 90 days, (a) excluding the aggregate amount of all outstanding but uncleared checks, initiated but not yet completed outgoing wire transfers, or other payment orders or instructions made or given by the Company, (b) including (i) the aggregate amount of any inbound wire transfers and (ii) checks reflected as deposited in the applicable Company bank account and (c) excluding any cash and cash equivalents of the Company to the extent not freely useable by Parent because it is subject to restrictions (including on dividends), limitations, repatriation costs, or taxes on use or distribution by Contract, Legal Requirements or otherwise, including cash deposits, cash held in escrow accounts, and any other restricted cash, including deposits under any leases. “Company Charter” shall mean the Amended and Restated Certificate of Incorporation of the Company in effect on the date of this Agreement. “Company Common Stock” shall mean the common stock, par value $0.0001 per share, of the Company. “Company Debt” shall mean the aggregate amount of all Indebtedness of the Company. “Company Equity Plan” shall mean the Company’s 2023 Stock Option and Grant Plan, as amended, modified, supplemented or restated from time to time. “Company Fully-Diluted
Shares” shall mean the sum, without duplication, of (a) the aggregate number of shares of Company Common Stock issued and outstanding immediately prior to the Closing, plus (b) the aggregate number of shares of Company Common Stock issuable upon the exercise of Vested Company Options issued and outstanding immediately prior to the Closing, plus (c) the aggregate number of shares of Company Preferred Stock issued and outstanding immediately prior to the Closing on an as-converted to Company Common Stock basis plus (d) the aggregate number of shares of Company Common Stock underlying Vested Company RSUs issued and outstanding immediately prior to the Closing. “Company Fundamental Representations” shall mean the representations and warranties set forth in Section 4.1 (Organization and Good Standing of the Company; Company Organizational Documents; Company Directors and Officers), Section 4.2 (Capitalization), Section 4.3 (Company Subsidiaries), Section 4.5 (Authority; No Conflict) (other than Section





 

8 4.5(c)(ii)-(iv)), Section 4.7 (Vote Required), Section 4.16 (Certain Relationships and Related Transactions) and Section 4.26 (Brokers and Finders; Existing Discussions). “Company Intellectual Property” shall mean any and all Intellectual Property owned or purported to be owned by the Company, including all Company Software. “Company IP Agreements” shall have the meaning specified in Section 4.18(j). “Company IT Assets” shall mean any and all IT Assets owned or purported to be owned by the Company, or licensed or controlled by the Company and used, in the business of the Company. “Company Option” shall mean an option to acquire a share of Company Common Stock granted under the Company Equity Plan or otherwise. “Company Option Consideration” shall have the meaning specified in Section 3.3(a). “Company Optionholder” shall mean the holders of the Company Options. “Company Organizational Documents” shall mean the Company Charter and the Company Bylaws. “Company Plan” shall mean any employee benefit plan (as defined in Section 3(3) of ERISA, whether or not subject to ERISA), any other bonus, profit sharing, compensation, pension, retirement, “401(k),” severance, savings, deferred compensation, material fringe benefit, insurance, welfare, post-retirement health or welfare benefit, health, life, stock option, stock appreciation right, stock purchase, restricted stock, disability, accident, sick pay, sick leave, accrued leave, vacation, holiday, termination, unemployment, individual employment, individual consulting, executive compensation, incentive, commission, retention, change in control or other material plan, agreement, policy, trust, fund or arrangement (whether insured or self-insured) providing compensation or benefits for the benefit of current or former employees, officers, directors, or individual consultants of the Company (or the dependents and beneficiaries thereof), which is maintained, sponsored or
contributed to by the Company or to which the Company is a party, or to which the Company has or may reasonably expect to have any Liability. For the avoidance of doubt, each Employment Agreement shall be a Company Plan. “Company Preferred Stock” shall mean the preferred stock, par value $0.0001 per share, of the Company. “Company Representative” shall have the meaning specified in Section 4.23(b). “Company RSU” shall mean a restricted stock unit that represents the right to receive one share of Company Stock granted under the Company Equity Plan or otherwise. “Company RSU Consideration” shall have the meaning specified in Section 3.3(c). “Company Securities” shall mean Company Stock, Company RSUs, Company Options and all other issued and outstanding equity securities of or interests in the Company, including





 

9 securities convertible into, or exercisable or exchangeable for, any equity securities of the Company. “Company Securityholder Schedule” shall have the meaning specified in Section 3.4(b). “Company Securityholders” shall mean the holders of Company Securities. “Company Software” shall mean any and all Software owned or purported to be owned by the Company. “Company Stock” shall mean shares of the Company Common Stock and the Company Preferred Stock. “Company Stockholder Written Consent” shall have the meaning specified in the Recitals hereto. “Company Stockholders” shall mean the holders of the Company Stock. “Company Transaction Expenses” shall mean, to the extent unpaid as of immediately prior to the Closing and not included in the calculation of Closing Date Net Working Capital, without duplication, (a) all fees, costs and expenses (including fees, costs and expenses of third-party advisors, legal counsel, investment bankers or other representatives) incurred by the Company through the Closing or otherwise payable by the Company in connection with the negotiation of this Agreement and the other Transaction Documents and the consummation of the Transactions and (b) any payments or benefits, including retention, transaction or change in control bonuses, payable by the Company to any current or former employee or other service provider of the Company to the extent resulting from the consummation of the transactions contemplated by this Agreement, including any modified “single trigger” payments or benefits (i.e., payments or benefits that are due because the transactions contemplated by this Agreement give such employee or service provider the right to resign and collect such payment or benefit), plus the employer portion of any payroll, social security, employer health, unemployment, similar or other Taxes incurred (i) in respect of such payments or benefits or (ii) payments due to the holders of Company
Options pursuant to Section 3.3 hereof (other than the actual payments due to the holders of the Company Options pursuant to Section 3.3 hereof); provided, that in no event shall “Company Transaction Expenses” include (i) any fees, costs or expenses initiated or otherwise incurred at the request of Parent or any of its Affiliates or representatives to the extent not otherwise required to be incurred by the terms of this Agreement, (ii) any fees, costs or expenses of the R&W Insurance Policy, (iii) any Transfer Taxes, (iv) the filings fees for filings required to be made pursuant to the HSR Act, or (v) any severance obligations with respect to any employee whose employment was terminated at the direction of Parent. “Company’s Registered Intellectual Property” shall have the meaning specified in Section 4.18(a). “Confidentiality Agreement” shall mean that certain Non-Disclosure Agreement, by and between (a) Parent and its subsidiaries and (b) the Company, dated as of August 25, 2025. “Consenting Stockholder” shall have the meaning specified in the Recitals hereto.





 

10 “Consents” shall have the meaning specified in Section 4.6. “Contaminants” shall have the meaning specified in Section 4.18(l). “Continuing Employees” shall mean employees of the Company who are employed by Parent or one of its Subsidiaries (including, after the Closing, the Company) after the Effective Time. “Contract” shall mean any written or oral agreement, contract, subcontract, settlement agreement, lease, instrument, note, option, warranty, purchase order, license, sublicense, insurance policy, benefit plan or legally binding commitment, arrangement, obligation, or undertaking of any nature. “Data Protection Laws” shall mean all applicable Legal Requirements (including the Defense Federal Acquisition Regulation Supplement (DFARS) 252.204-7012 and the National Institute of Standards and Technology (NIST) Special Publication 800-171) and binding standards related to data protection, data privacy, data security, Personal Data Processing, breach notification, consumer marketing with respect to the Processing of Personal Data (including as applicable direct marketing, e-mails, text messages or telemarketing), and, to the extent applicable, the Processing and security of payment card information (including the Payment Card Industry Data Security Standard and other applicable card association rules). “DCSA” means the Defense Counterintelligence and Security Agency. “Deferred Payroll Taxes” shall mean any payroll, employment or similar Taxes payable by the Company that (a) relate to a taxable period or portion thereof that occurs prior to the Closing and (b) are payable following the Closing as permitted by Section 2302(a) of the CARES Act, or any similar Legal Requirement (together with all regulations and guidance related thereto issued by a Governmental Authority), calculated after giving effect to any tax credits afforded under the CARES Act and the Families First Coronavirus Response Act to reduce the amount of any
Taxes payable or owed, to the extent such tax credits are accrued prior to the Closing. “Disclosure Schedule” shall have the meaning specified in Section 4. “Dispute Notice” shall have the meaning specified in Section 3.5(c). “Disputed Items” shall have the meaning specified in Section 3.5(c). “Dissenting Shares” shall have the meaning specified in Section 3.2(a). “DOJ” shall mean the Antitrust Division of the U.S. Department of Justice. “D&O Insurance” shall mean non-cancellable “tail” insurance policies with a claims period of at least six years from and after the Closing from insurance carriers with the same or better claims-paying ability ratings and credit ratings as the Company’s current insurance carriers with respect to directors’ and officers’ liability insurance policies, for the Persons who are or were prior to the Closing, covered by the Company’s existing directors’ and officers’ liability insurance policies, with terms, conditions, retentions, limits of liability, and levels of coverage at least as





 

11 favorable as the Company’s existing directors’ and officers’ liability insurance policies with respect to matters existing or occurring at or prior to the Closing (including in connection with this Agreement). “Effective Time” shall have the meaning specified in Section 2.3. “Employee” shall mean any current employee (including officers) of the Company. “Employment Agreement” shall mean each management, employment, consulting, contractor or other similar agreement, or contract (including, any offer letter or other document providing for compensation or benefits) between the Company and any Employee or Service Provider. “End Date” shall have the meaning specified in Section 7.4(b). “Environmental Laws” shall mean, with respect to any geographic location, all Legal Requirements promulgated by any Governmental Authority with governmental authority over such geographic location relating to pollution or protection of human health or the environment (including ambient air, surface water, ground water, land surface or subsurface strata), including any laws or regulations which prohibit, regulate or control any Hazardous Material or any Hazardous Material Activity. “Environmental Permits” shall mean any Permit required under or issued pursuant to any applicable Environmental Law. “ERISA” shall mean the Employee Retirement Income Security Act of 1974. “ERISA Affiliate” shall mean any trade or business, whether or not incorporated, that together with the Company would be deemed a “single employer” within the meaning of Sections 414(b), (c), (m) or (o) of the Code. “Escrow Excess Amount” shall have the meaning specified in Section 3.5(e)(ii). “Estimated Adjusted Purchase Price” shall mean an amount equal to (a) the Base Cash Purchase Price, plus (b) the Estimated Closing Date Company Cash Balance, minus (c) the Estimated Closing Date Company Debt, minus (d) the Estimated Company Transaction Expenses, plus (e) the
amount by which the Estimated Closing Date Net Working Capital exceeds the Net Working Capital Target, if any, minus (f) the amount by which the Net Working Capital Target exceeds the Estimated Closing Date Net Working Capital, if any, plus (g) the Aggregate Option Exercise Price. For the avoidance of doubt, the Aggregate Option Exercise Price is added to Estimated Adjusted Purchase Price solely for the purpose of calculating the Merger Consideration payable per Company Security and does not represent additional consideration payable by Parent or Merger Sub hereunder. “Estimated Closing Date Company Cash Balance” shall have the meaning specified in Section 3.5(a).





 

12 “Estimated Closing Date Company Debt” shall have the meaning specified in Section 3.5(a). “Estimated Closing Date Net Working Capital” shall have the meaning specified in Section 3.5(a). “Estimated Company Transaction Expenses” shall have the meaning specified in Section 3.5(a). “Exchange Act” shall mean the Securities Exchange Act of 1934. “Excluded Party Listing” means a Governmental Authority’s nonprocurement or procurement debarment and suspension system that records the most current information about persons who are excluded or disqualified from contracting with or receiving funding from a Governmental Authority. “Facilitation Payment” means a small, unofficial, customary payment to a low-level Government Official to expedite a non-discretionary, routine governmental action. “Final Adjusted Purchase Price” shall mean an amount equal to (a) the Base Cash Purchase Price, plus (b) the Closing Date Company Cash Balance as finally determined pursuant to Section 3.5, minus (c) the Closing Date Company Debt as finally determined pursuant to Section 3.5, minus (d) the Company Transaction Expenses as finally determined pursuant to Section 3.5, plus (e) the amount by which the Closing Date Net Working Capital as finally determined pursuant to Section 3.5 exceeds the Net Working Capital Target, if any, minus (f) the amount by which the Net Working Capital Target exceeds the Closing Date Net Working Capital as finally determined pursuant to Section 3.5, if any, plus (g) the Aggregate Option Exercise Price. For the avoidance of doubt, the Aggregate Option Exercise Price is added to Final Adjusted Purchase Price solely for the purpose of calculating the Merger Consideration payable per Company Security and does not represent additional consideration payable by Parent or Merger Sub hereunder. “Financial Statements” shall have the meaning specified in Section 4.9. “Fraud” shall mean any actual and intentional
fraud causes of action under the laws of the State of Delaware that require as an element an intent to deceive or scienter (but not any other type of fraud cause of action (including any fraud cause of action based on negligence or recklessness, equitable fraud, promissory fraud, unfair dealings fraud or constructive fraud) or any torts based on negligence or recklessness). “FTC” shall mean the U.S. Federal Trade Commission. “GAAP” shall mean U.S. generally accepted accounting principles. “Generative AI Tools” means generative AI Technologies or similar tools capable of automatically producing various types of content (such as source code, text, images, audio, and synthetic data) based on user-supplied prompts.





 

13 “Goodwin” shall have the meaning specified in Section 14.9(a). “Government Bid” means any offer, quotation, bid or proposal by the Company that, if accepted or awarded, would result in a Government Contract. “Government Contract” means any Contract, including any teaming agreement or arrangement, joint venture agreement, basic ordering agreement, pricing agreement, grant, cooperative agreement, other transaction authority agreement, letter agreement or other similar arrangement of any kind, between the Company on the one hand, and (a) a Governmental Authority of the United States, (b) any prime contractor to a Governmental Authority of the United States in its capacity as a prime contractor, or (c) any subcontractor with respect to any Contract described in clause (a) or clause (b) above, on the other hand. A task, purchase or delivery order under a Government Contract shall not constitute a separate Government Contract, for purposes of this definition, but shall be part of the Government Contract to which it relates. “Government Entity” means: (a) any national, federal, state, county, municipal, local or foreign government or any entity exercising executive, legislative, judicial, regulatory, taxing or administrative functions of or pertaining to government; (b) any public international organization (such as the World Bank, United Nations); and (c) any department, agency, or instrumentality thereof, including any company, business, enterprise or other entity owned or controlled, in whole or in part, by any government. “Government Official” shall mean: (a) any full- or part-time officer or employee of any Government Entity, whether elected or appointed; (b) any person acting in an official capacity or exercising a public function for or on behalf of any Government Entity; or (c) any political parties, political party officials, or candidates for political office. “Governmental Authority” shall mean any federal, national, state, provincial, municipal
or local government, or any department, bureau or political subdivision thereof, or any multinational organization or authority or any authority, agency or commission entitled to exercise any administrative, executive, judicial, legislative, policy, regulatory or Tax Authority power, including any stock exchange, or any court or tribunal (or any department, bureau or division thereof), or any arbitrator or arbitral body to the extent the Person in question has submitted to the jurisdiction of such arbitrator or arbitral body. “Hazardous Material” shall mean, with respect to any geographic location, any material, chemical, emission, substance or waste that has been designated by any Governmental Authority with governmental authority over such geographic location to be radioactive, toxic, hazardous, corrosive, reactive, explosive, flammable, a medical or biological waste, a pollutant or otherwise a danger to health, reproduction or the environment. “Hazardous Materials Activity” shall mean the transportation, transfer, recycling, storage, use, treatment, manufacture, removal, remediation, release, exposure of others to, sale, or distribution of any Hazardous Material or any product or waste containing a Hazardous Material, or product manufactured with ozone depleting substances, including any required labeling, payment of waste fees or charges (including so-called “e-waste fees”) and compliance with any product take-back, collection, recycling or product content requirements.





 

14 “Hazardous Substance” shall have the meaning specified in Section 4.14. “HSR Act” shall mean the Hart-Scott-Rodino Antitrust Improvements Act of 1976. “Indebtedness” shall mean with respect to any Person, without duplication, (a) any obligations of such Person to third parties for borrowed money, whether or not represented by bonds, debentures, notes or similar instruments, including all accrued and unpaid interest thereon, (b) any obligations of such Person evidenced by any note, bond, debenture or other debt security, (c) any deferred portion of the purchase price for property or services owed by such Person (including acquisition holdback liabilities, potential earn-outs, seller notes and pursuant to capital leases), (d) any Accrued Income Taxes, (e) any obligations of such Person as lessee under leases that have been or are required to be recorded as capital leases in accordance with GAAP, (f) any unpaid severance obligations with respect to any employee whose employment was terminated at any time prior to the Effective Time (excluding any payments that are incurred or payable at the direction of Parent), plus the employer portion of any payroll, social security, employer health, unemployment, similar or other Taxes incurred in respect of such obligations, (g) all unpaid obligations under interest rate cap agreements, interest rate swap agreements, forward contracts, hedging agreements, foreign currency exchange agreements and similar agreements, (h) any unfunded liabilities relating to deferred compensation, defined benefit pension, retiree welfare or similar plans or arrangements, (i) any accrued but unpaid bonuses and paid time off for any period prior to the Effective Time, including the bonuses set forth on Section 4.10 of the Disclosure Schedule, plus the employer portion of any payroll, social security, employer health, unemployment, similar or other Taxes in respect of such bonuses and paid time off, (j) unpaid or accrued royalties and
any related liabilities, (k) any outstanding obligations under any Paycheck Protection Program loan or advance and any Deferred Payroll Taxes, (l) any liability in respect of any order, writ, injunction, judgment, settlement order or decree, (m) all obligations in respect of letters of credit, bank guarantees, sureties, performance bonds, appeal bonds, or similar obligations or similar facilities, in each case to the extent drawn, (n) all obligations to any Company Securityholder or Affiliate of a Company Securityholder in respect of management or similar fees, (o) any liability in respect of guaranties, direct or indirect, in any manner, of all or any part of any Indebtedness of any Person, (p) any aged payables greater than 90 days past their applicable due date, (q) any accrued or unpaid capital expenditures, (r) any amounts required to be reserved for loss under Accounting Standards Codification Topic 450-20 and (s) any accrued interest, premiums, penalties and other fees and expenses that are required to be paid by such Persons in respect of the foregoing; provided, that “Indebtedness” shall not include any (y) amounts taken into account in Company Transaction Expenses or (z) amounts taken into account in Net Working Capital. “Indemnification Agreements” shall have the meaning specified in Section 6.5(a). “Information Statement” shall have the meaning specified in Section 6.2(a). “Insurance Policies” shall have the meaning specified in Section 4.17. “Insured Parties” shall have the meaning specified in Section 6.5(a).





 

15 “Intellectual Property” shall mean any and intellectual property rights or proprietary rights, in any jurisdiction throughout the world, including any and all of the following items, and all rights arising out of, or associated therewith, whether registered and unregistered, all applications and registrations thereof (a) trademarks, service marks, trade names, corporate names, slogans, logos, trade dress, and other similar designations of source or origin, and all goodwill associated therewith, (b) patents and patent applications, reissuances, reversions, renewals, continuations, continuations-in-part, divisionals, provisionals, reissues, re-examinations, substitutions, counterparts, or other extensions thereof, (c) copyrights, works of authorship (whether or not copyrightable) and moral and economic rights of authors and inventors, (d) mask works rights and any equivalent or similar rights in semiconductor masks, layouts, architectures or topology, (e) rights in trade secrets, proprietary or confidential ideas and information, and know-how, inventions (whether or not patentable), invention disclosures, discoveries, improvements, concepts, insights, technology, processes, algorithms, databases, data, specifications, methods, formulae, proprietary or confidential ideas and information, (f) rights in Software, (g) all other intellectual property rights arising from or relating to AI Technologies, and (h) rights in domain names, web addresses and social media accounts. “Interim Period Tax Return” shall have the meaning specified in Section 11.5. “IRS” shall mean the U.S. Internal Revenue Service. “IT Assets” shall mean any and all Software, hardware, servers, systems, networks, data communications lines, workstations, routers, hubs, switches, interfaces, platforms and cloud services (including software as a service, platform as a service and infrastructure as a service), automated networks and control systems, and all other computer, telecommunications and information
technology systems, assets and equipment (whether or not local or outsourced). “Knowledge” with respect to any fact or matter in question, shall be deemed to exist (a) with respect to the Company, the actual knowledge (after reasonable inquiry of their respective direct reports) of Nicolas Chaillan, Amanda Chaillan and Joe Saunders of such fact or matter and (b) with respect to Parent or Merger Sub, the actual knowledge (after reasonable inquiry) of Kevin McAleenan, Carl Napoletano or Sean Ricker of such fact or matter. “Leased Premise” shall have the meaning specified in Section 4.13(c). “Legal Requirements” shall mean any and all applicable federal, national, provincial, state, local, municipal, provincial, territorial, foreign or other law, statute, constitution, principle of common law, directive, resolution, ordinance, code, edict, decree, order (including executive orders), rule, judgment, injunction, writ, regulation (or similar provision have the force or effect of law), ruling, binding guidance, treaties or legal requirements, enacted, adopted, promulgated, implemented or otherwise put into effect by or under the authority of any Governmental Authority. “Letter of Transmittal” shall mean the letter of transmittal to be delivered by the Paying Agent, in the form attached hereto as Exhibit D. “Liabilities” shall mean, with respect to any Person (without duplication), the U.S. dollar amount of any liability, obligation or commitment of such Person of any kind, deficiency, interest, penalty, fine, claim, demand, judgment, cause of action, or other loss (including loss of benefit or





 

16 relief), cost or expense of any kind or nature whatsoever, whether absolute or contingent, known or unknown, accrued or unaccrued, asserted or unasserted, matured or un-matured, fixed, disputed, liquidated, executory, determined, determinable or otherwise, whether due or become due and regardless of when or by whom asserted, and in each case whether or not required to be recorded or reflected on a balance sheet prepared in accordance with GAAP. “Liens” shall mean any mortgage, charge, equitable interest, pledge, claim, lien, license, voting agreement, voting trust, proxy agreement, deed of trust, option, encumbrance, security interest and other possessory interest, conditional sale or other title retention agreement, assessment, easement, right-of-way, covenant, restriction, right of first refusal, encroachment and other encumbrances of any kind. “Lock-Up Agreement” shall mean the lock-up agreements to be delivered by each Specified Company Securityholder in the form attached hereto as Exhibit E. “Major Customers” shall have the meaning specified in Section 4.28. “Major Suppliers” shall have the meaning specified in Section 4.28. “Material Adverse Effect” shall mean any change, event, development, circumstance, condition, or effect (any such item, an “Effect”) that, individually or when taken together with all other Effects that have occurred prior to the date of determination of the occurrence of the Material Adverse Effect, is or would reasonably be expected to have (a) a material adverse effect on the business, operations, assets, results of operations or the condition (financial or otherwise) of the Company or (b) a material adverse effect on the ability of the Company to perform its obligations under this Agreement or timely consummate the transactions contemplated by this Agreement; provided, however, that for purposes of clause (a) above, any Effect to the extent arising from (i) conditions affecting the U.S. economy or any foreign
economy generally, (ii) any new or worsening of, national or international political or social conditions, including the engagement in hostilities, whether or not pursuant to the declaration of a national emergency or war, or the occurrence of any military or terrorist attack or otherwise, (iii) any natural disaster or pandemic, including SARS-CoV-2 or COVID-19, and any variants or evolutions thereof or related or associate epidemics, pandemic or disease outbreaks, (iv) changes in any financial, banking, or securities markets (including any disruption thereof and any decline in the price of any security or any market index) or in general economic, business, regulatory, political or market conditions or in national or global financial markets, (v) changes in GAAP, (vi) changes in any Legal Requirements, (vii) changes or conditions generally affecting the industries in which the Company operates, (viii) the announcement or consummation of the Transactions, including any termination of, reduction in or similar negative impact on relationships, contractual or otherwise, with any customers, suppliers, distributors, partners or employees of the Company to the extent attributable to the identity of Parent or any of its Affiliates or to any communication by Parent or any of its Affiliates regarding plans, proposals, expectations or projections with respect to the Company, (ix) any action taken (or omitted to be taken) by the Company, which is expressly required or expressly permitted by this Agreement (other than Section 6.1(a)), (x) any breach by Parent or Merger Sub of this Agreement or (xi) any failure, in and of itself, by the Company to meet any internal projections, budgets or forecasts of revenue, earnings, profitability, cash flow or other financial operating metrics (it being understood that the underlying causes of any such failure may be taken





 

17 into account in determining whether a Material Adverse Effect has occurred), shall not be taken into account in determining whether a “Material Adverse Effect” has occurred; provided, that, in the case of clauses (i) through (vii), to the extent any such Effect has a disproportionate adverse effect on the Company as compared to other participants in the industry in which the Company operates, such disproportionate adverse effect may be taken into account in determining whether or not a Material Adverse Effect has occurred. “Maximum Premium” shall have the meaning specified in Section 6.5(b). “Merger” shall have the meaning specified in the Recitals hereto. “Merger Consideration” shall mean, with respect to (a) a share of Company Stock, the Per Share Cash Consideration, plus the Per Share Stock Consideration (if any), plus the Per Share Additional Escrow Consideration, plus the Per Share Additional SR Fund Consideration, (b) a Company Option, the consideration in Section 3.3(a) and (c) a Company RSU, the consideration in Section 3.3(c). “Merger Sub” shall have the meaning specified in the Preamble hereto. “Money Laundering Laws” shall mean all applicable financial record-keeping and reporting requirements, including those of the Bank Secrecy Act, as amended by Title III of the Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001 (USA PATRIOT Act), and the applicable anti-money laundering statutes of jurisdictions where the Parties conduct their business and the applicable rules and regulations thereunder and any related or similar rules, regulations or guidelines, issued, administered or enforced by any Governmental Authority with jurisdiction over the Parties. “Net Working Capital” shall mean (a) the current assets of the Company set forth on Exhibit F, minus (b) the current liabilities of the Company set forth on Exhibit F, in each case calculated in
accordance with the Accounting Principles. For the avoidance of doubt, Net Working Capital shall exclude (i) the Company Cash Balance, (ii) amounts taken into account in Company Debt, (iii) the Company Transaction Expenses, (iv) income Tax assets and liabilities and deferred Tax assets and liabilities, in each case, without duplication. “Net Working Capital Target” shall mean $(5,400,000). “Offer Letter” shall have the meaning specified in the Recitals hereto. “Open Source Code” shall mean free or open source Software and includes those components of Software which qualify as public domain Software or are licensed under any license that conforms to the Open Software Initiative definition of open source software in effect as of the date of this Agreement or is otherwise licensed or distributed as “free software,” “open source software” or similar terms, and any versions of the GNU General Public License, GNU Lesser General Public License, Mozilla License, Common Public License, Apache License, BSD License, Artistic License, or Sun Community Source License. “Overpayment Amount” shall have the meaning specified in Section 3.5(e)(ii).





 

18 “Parent” shall have the meaning specified in the Preamble hereto. “Parent 401(k) Plan” shall have the meaning specified in Section 6.7(b). “Parent Common Stock” shall mean the shares of common stock of Parent, par value $0.0001 per share. “Paying Agent” shall have the meaning specified in Section 3.4(b)(v)(A). “Paying Agent Agreement” shall mean the Payments Administration Agreement to be entered into at the Closing by and among Parent, the Securityholders’ Representative and the Paying Agent. “Paying Agent Schedule” shall have the meaning specified in Section 3.4(b)(v)(B). “PCBs” shall have the meaning specified in Section 4.14. “PCLs” shall have the meaning specified in Section 4.29(f). “Permits” shall mean all permits, determinations, variances, notifications, qualifications, approvals, consents, concessions, grants, franchises, licenses, identification numbers and other authorizations and approvals of or by any Governmental Authority. “Permitted Lien” means (a) Liens for Taxes not yet due and payable or that are being contested in good faith by appropriate proceedings in good faith and for which adequate reserves have been established in accordance with GAAP, (b) landlord’s, supplier’s, mechanics’, workmen’s, repairmen’s, warehousemen’s, carriers’ and other similar liens arising in the ordinary course of business of the Company, (c) nonexclusive licenses to Intellectual Property granted in the ordinary course of business, (d) building, zoning, entitlement, conservation restriction and other land use and environmental regulations promulgated by Governmental Authorities which are not, individually or in the aggregate, material in amount or do not or are not reasonably likely to materially detract from the value of or materially impair the existing use or operation of or any contemplated development of the property affected by such encumbrances or imperfections, (e) all exceptions, restrictions, easements, licenses, charges, rights-of-
way and other Liens affecting title to Leased Premises made available to Parent prior to the date hereof and which are not, individually or in the aggregate, material in amount or do not or are not reasonably likely to materially detract from the value of or materially interfere with the present use or any contemplated development of the assets of the Company, and (f) any such matters of record, Liens and other imperfections of title that do not, individually or in the aggregate, materially impair the continued ownership, use and operation of the assets to which they relate in the business of the Company as currently conducted. “Per Share Additional Escrow Consideration” shall mean, with respect to each Company Securityholder, an amount in cash equal to (a) the product of (i) the aggregate amount of cash to be delivered to the Paying Agent for further distribution to all Company Securityholders under Section 3.5(e)(i) and Section 3.5(e)(ii), if any, multiplied by (ii) such Company Securityholder’s Pro Rata Percentage, divided by (b) such Company Securityholder’s Company Securities.





 

19 “Per Share Additional SR Fund Consideration” shall mean, with respect to each Company Securityholder, an amount in cash equal to (a) the product of (i) the aggregate amount of cash to be delivered to the Paying Agent for further distribution to all Company Securityholders under Section 3.1(d), if any, multiplied by (ii) such Company Securityholder’s Pro Rata Percentage, divided by (b) such Company Securityholder’s Company Securities. “Per Share Cash Consideration” shall mean an amount in cash determined by dividing (a) the Total Closing Date Cash Payment, by (b) the number of the Company Fully-Diluted Shares. “Per Share Stock Consideration” shall mean: (a) if Parent has provided notice of a Stock Election, an amount of shares of Parent Common Stock determined by dividing (i) the Parent Common Stock Amount by (ii) the number of the Company Fully-Diluted Shares, rounded to the nearest whole number, and (b) if Parent has provided notice of a Cash Election in accordance with Section 3.4(a), an amount equal to zero. “Person” shall mean any person, firm, entity, partnership, trust, association or any business organization or division thereof. “Personal Data” shall mean any information in any form that that is capable of being used to identify, describe, contact or locate, a natural person and/or that is considered “personally identifiable information,” “personal information,” “personal data;” or any similar term under applicable Legal Requirements and/or Company Privacy Commitments, including as applicable a natural person’s (including an end user’s or an employee’s) name, street address, telephone number, e-mail address, photograph, social security number, driver’s license number, passport number, credit card number, passwords, biometric information or health information. “Personal Property Assets” shall have the meaning specified in Section 4.13(a). “Pre-Closing Period” shall have the meaning specified in Section 6.1(a).
“Privileged Deal Communications” shall have the meaning specified in Section 14.9(d). “Pro Rata Escrow Contribution” shall mean, with respect to each Company Securityholder, an amount in cash equal to the product of (a) the Adjustment Escrow Amount, multiplied by (b) such Company Securityholder’s Pro Rata Percentage. “Pro Rata Percentage” shall mean, with respect to each Company Securityholder, the percentage determined by dividing (a) the number of Company Fully-Diluted Shares held by such Company Securityholder immediately prior to the Closing (after giving effect to the exercise or conversion immediately prior to the Closing of all shares of Company Preferred Stock and Vested Company Options held by such Company Securityholder prior to the Closing), by (b) the number of Company Fully-Diluted Shares held by all Company Securityholders immediately prior to the Closing (after giving effect to the exercise or conversion immediately prior to the Closing of all shares of Company Preferred Stock and Vested Company Options held by all Company Securityholders prior to the Closing). For the avoidance of doubt, the sum of the “Pro Rata Percentage” of the Company Securityholders shall at all times equal 100%.





 

20 “Pro Rata SR Fund Contribution” shall mean, with respect to each Company Securityholder, an amount in cash equal to the product of (a) the Securityholders’ Representative Fund Amount, multiplied by (b) such Company Securityholder’s Pro Rata Percentage. “Process” or “Processing” shall mean, with respect to Personal Data, the access, use, creation, acquisition, collection, processing, storage, recording, organization, arrangement, selection, aggregation, adaption, alteration, modification, copying, transfer, retrieval, consultation, disclosure, erasure, destruction, disposal, dissemination, visualization, maintenance, instruction, training or other learning of such Personal Data or combination of such Personal Data, and/or is considered “processing” by any applicable Company Privacy Commitments. “Proprietary Product” shall mean any product, technology or service (including those that incorporate, distribute, make available, integrate with, or employ any AI Technologies) currently being (or currently in development to be) marketed, advertised, sold, offered for sale, licensed or distributed by or on behalf of the Company. “Real Property Leases” shall have the meaning specified in Section 4.13(b). “Reference Time” shall mean 11:59 pm Eastern Time on the Closing Date. “Related Party” shall have the meaning specified in Section 4.15(f). “Repaid Debt” shall mean all Indebtedness of the Company to the extent arising under clauses (a) or (b) of the definition of “Indebtedness”. “Representative Agreements” shall have the meaning specified in Section 12.1(a). “Representative Losses” shall have the meaning specified in Section 12.1(d). “Representatives” shall mean, with respect to any Person, its respective directors, officers, employees, agents, advisors, Affiliates, and representatives (including, attorneys, accountants, consultants, bankers, and financial advisors). “Requisite Stockholder Approval” shall have the meaning specified in Section 4.7. “R&W
Insurance Policy” shall mean, if Parent elects to acquire such a policy, a buyer-side representation and warranty insurance policy. “Restrictive Covenant Agreements” shall have the meaning specified in the Recitals hereto. “Sanctioned Country” shall mean, at any time, a country or region that itself is the subject or target of a comprehensive Sanctions (as of the date of this Agreement, Cuba, Iran, North Korea, the Crimea Region of Ukraine, the so-called Donetsk People’s Republic, the so-called Luhansk People’s Republic, and until July 5, 2025, Syria). “Sanctioned Person” shall mean (a) any Person listed in any Sanctions-related list or designated Persons maintained by OFAC, or the U.S. Department of State, the United Nations Security Council, the European Union, any Member State of the European Union, or the United





 

21 Kingdom; (b) any Person operating, organized, or resident in a Sanctioned Country; (c) the government of a Sanctioned Country or the Government of Venezuela; or (d) any Person 50% or more owned or, where relevant under applicable Sanctions, controlled by any such Person or Persons or acting for or on behalf of such Person or Persons. “Sanctions” shall mean economic or financial sanctions or trade embargoes imposed, administered or enforced from time to time by (a) the U.S. government, including those administered by Office of Foreign Assets Control of the U.S. Department of Treasury (“OFAC”) or the U.S. Department of State, or (b) the United Nations Security Council, the European Union, any European Union member state, or the United Kingdom. “Securities Act” shall mean the Securities Act of 1933. “Security Incident” means any (i) accidental, unlawful or unauthorized access, use, loss, exfiltration, disclosure, alteration, destruction, encryption, compromise, or other Processing of Personal Data and/or confidential information; or (ii) occurrence that constitutes a “data breach,” “security breach,” “personal data breach,” “security incident,” “cybersecurity incident,” or any similar term under any applicable Legal Requirements. “Securityholders’ Representative” shall have the meaning specified in Section 12.1(a). “Securityholders’ Representative Fund” shall mean the Securityholders’ Representative Fund Amount. “Securityholders’ Representative Fund Amount” shall mean an amount equal to $150,000. “Series A Preferred Stock” shall mean the Series A Preferred Stock, par value $0.0001 per share, of the Company. “Series Seed Preferred Stock” shall mean the Series Seed Preferred Stock, par value $0.0001 per share, of the Company. “Service Provider” shall mean any current independent contractor or consultant of the Company, excluding independent contractors and consultants that are not individuals or sole proprietorships of
individuals. “Shareholders” shall have the meaning specified in Section 6.15. “Software” shall mean any and all (a) computer applications, software and programs (whether in source code, object code or other form), including compilers, assemblers, applets, application programming interfaces, middleware, firmware, and operating system software and all versions, updates, releases, patches, corrections, enhancements, and modifications to any of the foregoing, and (b) computerized databases and other computerized compilations and collections of data or information, including all data and information included in such databases, compilations or collection.





 

22 “Specified Company Securityholder” shall mean each of (a) Nicolas Chaillan, (b) Amanda Chaillan, (c) Sapphire Ventures Fund VI, L.P., (d) Mucker Early III, L.P., (e) Arkenstone Ventures, LLC and (f) Joseph Saunders. “Stock Election” shall have the meaning specified in Section 3.4(a). “Straddle Period” means any Tax period beginning before or on the Closing Date and ending after the Closing Date. “Subsidiary” of any Person shall mean any corporation, partnership, limited liability company or other organization, whether incorporated or unincorporated, of which (a) such Person or any subsidiary of such Person is a general partner, manager or managing member, (b) such Person or any one or more of its subsidiaries, or such Person and one or more of its subsidiaries, owns a majority of the outstanding equity or voting securities or interests which have by their terms ordinary voting power to elect a majority of the board of directors or others performing similar functions of such corporation or other organization or (c) such Person, directly or indirectly, controls. “Surviving Corporation” shall have the meaning specified in Section 2.1. “Tax” or “Taxes” shall mean any and all federal, state, provincial, local and foreign taxes, assessments and other governmental charges, duties, impositions, levies, customs, tariffs, fees and liabilities of the same or similar nature of a tax, including taxes based upon or measured by gross receipts, income, profits, gain, sales, use and occupation, and value added, ad valorem, transfer, franchise, withholding, payroll, recapture, employment, alternative minimum, estimated, premium, goods and services, branch, capital stock, utility, net worth, stamp, excise and property taxes as well as public imposts, fees and social security charges (including health, unemployment, workers’ compensation and pension insurance), together with all interest, penalties and additions imposed with respect to such amounts or such interest, penalties,
or additions. “Tax Authority” shall mean the IRS and any other domestic or foreign Governmental Authority responsible for the imposition or the administration of any Tax Law. “Tax Law” shall mean any Legal Requirement (whether domestic or foreign) relating to Taxes. “Tax Return” shall mean any return, report, disclosure or statement filed or required to be filed by the Company with respect to any Tax or Tax Law (including any elections, declarations, schedules, or attachments thereto, and any amendment or supplement thereof) including any information return, estimate, claim for refund, amended return, declaration of estimated Tax or other documents relating to Taxes, and including, where permitted or required, affiliated, combined, consolidated, or unitary returns for any group of entities that includes the Company. “Total Closing Date Cash Payment” shall mean (a) the Estimated Adjusted Purchase Price, plus (b) solely if Parent has delivered notice of a Cash Election pursuant to Section 3.4(a), the Additional Base Purchase Price, minus (b) the Adjustment Escrow Amount, minus (c) the Securityholders’ Representative Fund Amount.





 

23 “Total Stockholder Closing Date Cash Payment” shall mean the Total Closing Date Cash Payment allocable to Company Securityholders in respect of their Company Stock. “Trade Controls” shall mean all applicable trade, export control, import, and antiboycott laws and regulations imposed, administered, or enforced by the U.S. government, including the Arms Export Controls Act (22 U.S.C. § 1778), the International Emergency Economic Powers Act (50 U.S.C. §§ 1701 – 1706), Section 999 of the Internal Revenue Code, the U.S. customs laws at Title 19 of the U.S. Code, the Export Control Reform Act of 2018 (U.S.C. §§ 4801-4861), the International Traffic in Arms Regulations (22 C.F.R. Parts 120-130), the Export Administration Regulations (15 C.F.R. Parts 730-774), the U.S. customs regulations at 19 C.F.R. Chapter 1, and the Foreign Trade Regulations (15 C.F.R. Part 30). “Transaction Documents” shall mean this Agreement, the Paying Agent Agreement, the Confidentiality Agreement, the Chaillan PIIA Addendum, the Restrictive Covenant Agreements, the Offer Letter and each other agreement, certificate, document or instrument referred to herein or therein or delivered in connection herewith or therewith. “Transaction Tax Deductions” means all items of loss or deduction of the Company for U.S. federal income and state and local tax purposes resulting from or attributable to: (a) any compensatory payments payable on, in connection with or before the Closing pursuant to this Agreement, including any payments with respect to holders of Company Options, (b) all transaction expenses and payments that are deductible for Tax purposes, including the retirement of the Indebtedness as contemplated by this Agreement, the payment of Company Transaction Expenses and other fees and expenses of legal counsel, accountants, investment bankers and the Securityholder’s Representative, and (c) any fees, expenses, premiums and penalties with
respect to the prepayment of debt and the write-off or acceleration of the amortization of deferred financing, but in each case (a)-(c), only if and to the extent such fees, costs or expenses were (i) paid prior to the Reference Time, (ii) included as a current liability in Closing Date Net Working Capital as finally determined, (iii) included in the final determination of Closing Date Company Debt taken into account in the Final Adjusted Purchase Price or (iv) included in the final determination of Company Transaction Expenses taken into account in the Final Adjusted Purchase Price. “Transactions” shall mean the transactions contemplated by this Agreement, including the Merger. “Transfer Taxes” shall have the meaning specified in Section 11.2. “Treasury Regulations” shall mean the U.S. Treasury regulations promulgated under the Code. “Underpayment Amount” shall have the meaning specified in Section 3.5(e)(i). “Unresolved Items” shall have the meaning specified in Section 3.5(d). “Unvested Company Option” shall mean a Company Option that is not a Vested Company Option.





 

24 “Unvested Company RSU” shall mean a Company RSU that is not a Vested Company RSU. “Vested Company Option” shall mean each Company Option that as of immediately prior to the Closing is vested or will vest as a result of the Transactions. “Vested Company RSU” shall mean each Company RSU that as of immediately prior to the Closing is vested or will vest as a result of the Transactions. “Waived 280G Benefits” shall have the meaning specified in Section 6.15. “WARN” shall mean the Worker Adjustment and Retraining Notification Act of 1988. Interpretation. For purposes of this Agreement, the following rules of interpretation apply: (a) Descriptive Headings. The headings of the sections and paragraphs of this Agreement have been inserted for convenience of reference only and shall not be deemed to be part of this Agreement. (b) Calculation of Time Period. Except as otherwise provided in this Agreement, when calculating the period of time before which, within which or following which any act is to be done or step taken pursuant to this Agreement, the date that is the reference date in calculating such period is excluded. When computing any time period in this Agreement, if such time period is not a number of Business Days, any day that is not a Business Day shall be included in the calculation of the time period; if such time period is a number of Business Days and the date on which any action is required or permitted to be taken under this Agreement by a Person is not a Business Day, such action shall be required or permitted to be taken on the next succeeding day that is a Business Day. (c) Currency. All references in this Agreement to dollars or to $, unless otherwise specifically indicated, are references to U.S. dollars. (d) Exhibits and Schedules. All Exhibits and Schedules annexed hereto or referred to herein are hereby incorporated in and made a part of this Agreement as if set forth in full herein. Any capitalized terms used in any
Exhibit or Schedule but not otherwise defined therein shall have the respective meanings set forth in this Agreement. (e) References to this Agreement. The words “hereof,” “herein” and “hereunder” and words of like import used in this Agreement shall refer to this Agreement as a whole and not to any particular provision of this Agreement. (f) Laws. A reference to any legislation or to any provision of any legislation shall include any modification, amendment, re-enactment thereof, any legislative provision substituted therefor and all rules, regulations and statutory instruments issued or related to such legislation. (g) Grammatical Usage. Any singular term in this Agreement shall be deemed to include the plural, and any plural term the singular, and words denoting either gender





 

25 shall include both genders as the context requires. Where a word or phrase is defined herein, each of its other grammatical forms shall have a corresponding meaning. (h) Mutual Drafting. The Parties have participated jointly in the negotiation and drafting of this Agreement and have been represented by their own legal counsel in connection with the Transactions, with the opportunity to seek advice as to their legal rights from such counsel. In the event any ambiguity or question of intent or interpretation arises, this Agreement is to be construed as jointly drafted by the Parties and no presumption or burden of proof is to arise favoring or disfavoring any Party by virtue of the authorship of any provision of this Agreement or by reason of the extent to which any such provision is inconsistent with any prior draft of this Agreement. (i) Counterparts. This Agreement may be executed in two or more counterparts and by the different Parties on separate counterparts, each of which when so executed and delivered shall be an original, but all of which together shall constitute one and the same instrument. (j) Electronic Transmission. The exchange of signature pages to this Agreement (in counterparts or otherwise) by electronic transmission shall be sufficient to bind the Parties to the terms and conditions of this Agreement. (k) Use of “Including”. The words “include”, “includes”, and “including”, are deemed to be followed by “without limitation” whether or not they are followed by such words or words of similar impart. (l) Use of “Or”. The use of the word “or” shall not be exclusive unless expressly indicated otherwise. (m) Data Room. Any document will be deemed “delivered,” “provided” or “made available” to Parent within the meaning of this Agreement only if such document is accessible to Parent in the electronic data room populated in connection with the Transactions and hosted by IntraLinks at least one Business Day prior to the date of this Agreement.
SECTION 2 THE MERGER Merger. At the Effective Time, and subject to and upon the terms and conditions of this Agreement and the applicable provisions of the DGCL, Merger Sub shall be merged with and into the Company, the separate corporate existence of Merger Sub shall cease, and the Company shall continue as the surviving corporation of the Merger and a wholly-owned subsidiary of Parent (the “Surviving Corporation”). Closing. Unless this Agreement is terminated under its terms, the closing of the Merger (the “Closing”) will take place on the second Business Day following the satisfaction or, if permissible by the express terms of this Agreement, valid waiver of the conditions set forth in Section 7 (other than conditions that by their nature are to be satisfied at the Closing, but subject to the satisfaction or valid waiver of those conditions at the Closing), or at such other time as Parent and the Company shall mutually agree in writing, by electronic delivery of documents all of which





 

26 will be deemed to be originals. The date upon which the Closing actually occurs shall be referred to in this Agreement as the “Closing Date”. Effective Time. On the Closing Date, the Parties shall cause the Merger to be consummated by (a) filing a certificate of merger substantially in the form attached hereto as Exhibit G (the “Certificate of Merger”) with the Secretary of State of the State of Delaware, in accordance with the relevant provisions of the DGCL and (b) making all other filings and recordings required under the DGCL. The term “Effective Time” shall mean the time of the filing and acceptance by the Secretary of State of the State of Delaware of the Certificate of Merger, or, if different, the time of effectiveness thereof that is specified in the Certificate of Merger. Effect of the Merger. At and after the Effective Time, the effect of the Merger shall be as provided in this Agreement, the Certificate of Merger and the applicable provisions of the DGCL, including Section 259 of the DGCL. Without limiting the generality of the foregoing, and subject thereto, at the Effective Time all the assets, property, rights, privileges, powers and franchises, and all and every other interest of the Company and Merger Sub shall vest in the Surviving Corporation, and all debts, liabilities and duties of the Company and Merger Sub shall become the debts, liabilities, obligations and duties of the Surviving Corporation. Certificate of Incorporation and Bylaws. (a) Certificate of Incorporation. At the Effective Time, the certificate of incorporation of the Company shall be amended and restated in its entirety to be identical to the certificate of incorporation of Merger Sub, as in effect immediately prior to the Effective Time, until thereafter amended in accordance with the DGCL and such certificate of incorporation, except that the name of the Surviving Corporation as stated in such certificate of incorporation shall be “Ask Sage, Inc.” (b) Bylaws. At the Effective Time, the
bylaws of the Company shall be amended and restated in their entirety to be identical to the bylaws of Merger Sub, as in effect immediately prior to the Effective Time, until thereafter amended in accordance with the DGCL and such bylaws, except that the name of the Surviving Corporation on the face of such bylaws shall be “Ask Sage, Inc.” Directors and Officers. The directors of Merger Sub immediately prior to the Effective Time shall be the initial directors of the Surviving Corporation, each to hold office in accordance with the certificate of incorporation and bylaws of the Surviving Corporation, and the officers of Merger Sub immediately prior to the Effective Time shall be the initial officers of the Surviving Corporation, in each case until their respective successors are duly elected or appointed and qualified, or their earlier death, resignation or removal. SECTION 3 EFFECT OF THE MERGER ON THE SECURITIES OF THE CONSTITUENT CORPORATIONS Effect on Capital Stock. At the Effective Time, by virtue of the Merger without any action on the part of Parent, Merger Sub, the Company or any Company Securityholder:





 

27 (a) Capital Stock of Merger Sub. Each share of common stock of Merger Sub issued and outstanding immediately prior to the Effective Time shall be converted into and become, and shall represent, one validly issued, fully paid, and nonassessable share of common stock, par value $0.01 per share, of the Surviving Corporation. From and after the Effective Time, all certificates representing the common stock of Merger Sub shall be deemed for all purposes to represent the number of shares of common stock of the Surviving Corporation into which they were converted in accordance with the immediately preceding sentence. (b) Treatment of Company Stock. (i) Subject to Section 3.1(c) and Section 3.1(d), upon the surrender of Company Book-Entry Shares representing such shares and the delivery of any agreements in the manner provided in Section 3.4(b)(vi), each share of Company Stock issued and outstanding immediately prior to the Effective Time (other than any Dissenting Shares), shall, by virtue of the Merger, be cancelled and converted into the right to receive, such share’s (I) Per Share Cash Consideration, plus (II) Per Share Stock Consideration (if any), plus (III) Per Share Additional Escrow Consideration, plus (IV) Per Share Additional SR Fund Consideration. (ii) From and after the Effective Time, each share of Company Stock shall no longer be outstanding and shall be automatically cancelled and shall cease to exist, and each holder immediately prior to the Effective Time of any such shares of Company Stock shall cease to have any rights with respect thereto, except if such share of Company Stock is a Dissenting Share, the right, if any, to receive payment as determined in accordance with the applicable provisions of the DGCL. (c) Contribution to the Adjustment Escrow Fund. (i) Notwithstanding anything to the contrary in the other provisions of this Section 3.1, Parent shall (A) withhold, or cause to be withheld, from each Company
Securityholder an amount in cash equal to such Company Securityholder’s Pro Rata Escrow Contribution and (B) hold each Company Securityholder’s Pro Rata Escrow Contribution in escrow separate from its corporate funds, until released in accordance with Section 3.5(e). Parent will not use the Adjustment Escrow Fund for its operating expenses or any other corporate purposes and will not voluntarily make these funds available to its creditors in the event of bankruptcy. The Parties agree for all Tax purposes that (a) Parent shall be treated as the owner of the Adjustment Escrow Fund and all interest and earnings from the investment and reinvestment of the Adjustment Escrow Fund, or any portion thereof, shall be taxable to Parent, and (b) the right of Company Securityholders to the Adjustment Escrow Fund is intended to be treated as deferred contingent purchase price eligible for installment sale treatment under Section 453 of the Code and any corresponding provision of foreign, state or local Law, as appropriate. All Parties hereto shall file all Tax Returns consistent with the foregoing. (ii) The execution and delivery of this Agreement and delivery of the Company Stockholder Written Consent shall constitute, among other things, each Company Securityholder’s approval of Parent withholding such holder’s Pro Rata Escrow Contribution under this Section 3.1.





 

28 (d) Contribution to the Securityholders’ Representative Fund. (i) Notwithstanding anything to the contrary in the other provisions of this Section 3.1, Parent shall (A) withhold, or cause to be withheld, from each Company Securityholder an amount in cash equal to such Company Securityholder’s Pro Rata SR Fund Contribution and (B) deposit such withheld consideration with the Securityholders’ Representative to be used for the purposes of paying directly, or reimbursing the Securityholders’ Representative for, any third-party expenses pursuant to this Agreement. The Securityholders’ Representative will hold these funds separate from its corporate funds, will not use these funds for its operating expenses or any other corporate purposes, and will not voluntarily make these funds available to its creditors in the event of bankruptcy. The Company Securityholders will not receive any interest or earnings on the Securityholders’ Representative Fund and irrevocably transfer and assign to the Securityholders’ Representative any ownership right that they may otherwise have had in any such interest or earnings. The Securityholders’ Representative will not be liable for any loss of principal of the Securityholders’ Representative Fund other than as a result of its gross negligence or willful misconduct. As soon as practicable following the completion of the Securityholders’ Representative’s responsibilities, the Securityholders’ Representative will deliver any remaining balance of the Securityholders’ Representative Fund to the Paying Agent for further distribution to the Company Securityholders; provided that any portion of such remaining balance allocable to the Company Optionholders shall be paid to the Company, for further payment by the Company to such Company Optionholders through payroll (subject to any withholding Taxes). Upon deposit of the Securityholders’ Representative Fund with the Securityholders’ Representative in accordance with this
Section 3.1(d), for Tax purposes Parent shall be deemed to have paid each Company Securityholder its, his, her or its portion of the Securityholders’ Representative Fund in accordance with their respective Pro Rata Percentage and then each Company Securityholder shall be deemed to have voluntarily contributed such amount to the Securityholders’ Representative Fund. The deposit of the Securityholders’ Representative Fund by Parent to the Securityholders’ Representative shall completely discharge Parent’s obligations with respect to such amount, and in no event shall Parent have any responsibility or liability whatsoever for the manner in which the Securityholders’ Representative administers the Securityholders’ Representative Fund, or for causing or ensuring that all or any portion of the Securityholders’ Representative Fund is ultimately paid or distributed to the Company Securityholders. (ii) The execution and delivery of this Agreement and delivery of the Company Stockholder Written Consent shall constitute, among other things, each Company Securityholder’s approval of (A) Parent withholding such holder’s Pro Rata SR Fund Contribution under this Section 3.1, (B) Parent depositing such holder’s Pro Rata SR Fund Contribution with the Securityholders’ Representative and (C) the appointment of the Securityholders’ Representative. (e) Cancellation. Notwithstanding Section 3.1(b)(i), each share of Company Stock owned by the Company as treasury stock immediately prior to the Effective Time shall, by virtue of the Merger and without any action on the part of the holder thereof, cease to exist and be canceled without any conversion thereof, and no payment or distribution of any consideration shall be made with respect thereto.





 

29 Dissenting Holders. (a) Notwithstanding anything in this Agreement to the contrary, any shares of Company Stock issued and outstanding immediately prior to the Effective Time eligible under the DGCL to exercise appraisal or dissenters’ rights and held by a holder who has not voted in favor of adoption of the Agreement and the Merger or consented thereto in writing and who has exercised and perfected appraisal or dissenters’ rights for such shares in accordance with Section 262 of the DGCL and has not effectively withdrawn or lost such appraisal or dissenters’ rights (collectively, the “Dissenting Shares”) shall be cancelled as set forth in Section 3.1(b)(ii) but shall not be converted into or represent the right to receive the applicable Merger Consideration set forth in Section 3.1, and the holder or holders of such shares shall be entitled only to such rights as may be granted to such holder or holders in Section 262 of the DGCL. (b) Notwithstanding the provisions of Section 3.2(a), if any holder of Dissenting Shares shall effectively withdraw or lose (through failure to perfect or otherwise) such holder’s appraisal and dissenters’ rights under Section 262 of the DGCL, then, as of the later of the Effective Time and the occurrence of such event, such holder’s shares shall automatically be converted into and represent only the right to receive, in accordance with Section 3.4, the consideration for such shares set forth in Section 3.1, without interest, less an amount in cash equal to such holder’s Pro Rata Escrow Contribution and Pro Rata SR Fund Contribution with respect to such shares. (c) The Company shall comply with the requirements of Section 262 of the DGCL, give Parent prompt notice of any written demand received by the Company pursuant to Section 262 of the DGCL, and of withdrawals of such demands, and provide copies of any documents or instruments served pursuant to the DGCL and received by the Company. Parent shall control all
negotiations and proceedings with respect to any such demands. Prior to the Effective Time, the Company shall not make any payment or settlement offer with respect to any such demand unless Parent shall have consented in writing to such payment or settlement offer. Company Options; Company RSUs. At the Closing, each Company Option and Company RSU will, without any action on the part of the Company, any Company Securityholders or any other party except as set forth in this Section 3.3, be treated as set forth below: (a) Vested Company Options. Vested Company Options (after giving effect to any acceleration of vesting) shall be automatically cancelled, terminated and extinguished as of the Effective Time and shall be converted into the right to receive, for each share of Company Common Stock underlying such Vested Company Option, (i) an amount in cash equal to the amount by which the sum of the Per Share Cash Consideration exceeds the per share exercise price payable pursuant to such Vested Company Option, plus (ii) the Per Share Stock Consideration (if any), plus (iii) the Per Share Additional Escrow Consideration plus (iv) the Per Share Additional SR Fund Consideration (the “Company Option Consideration”); provided, however, that Parent and its Subsidiaries (including the Surviving Corporation) shall be entitled to deduct and withhold (or cause to be deducted and withheld) from the amounts payable under this Section 3.3(a) the amount of withholdings for Taxes required to be deducted and withheld under applicable Tax Law. The amount payable in respect of each Vested Company Option in accordance with this Section 3.3(a) shall be rounded up to the nearest whole cent, and Parent shall cause such amount





 

30 to be paid to the holder of such Vested Company Option as promptly as practicable but in any event no later than the next payroll period following the Closing Date. (b) Unvested Company Options. Notwithstanding anything herein to the contrary, any Company Option that is outstanding immediately prior to the Effective Time and that is not a Vested Company Option (including each Unvested Company Option) shall be canceled at the Effective Time without payment of any consideration therefor. (c) Vested Company RSUs. The Vested Company RSUs (after giving effect to any acceleration of vesting) shall be automatically cancelled, terminated and extinguished as of the Effective Time and shall be converted into the right to receive, for each share of Company Common Stock underlying such Vested Company RSU, (i) the Per Share Cash Consideration, plus (ii) the Per Share Stock Consideration (if any), plus (iii) the Per Share Additional Escrow Consideration plus (iv) the Per Share Additional SR Fund Consideration (the “Company RSU Consideration”); provided, however, that Parent and its Subsidiaries (including the Surviving Corporation) shall be entitled to deduct and withhold (or cause to be deducted and withheld) from the amounts payable under this Section 3.3(c) the amount of withholdings for Taxes required to be deducted and withheld under applicable Tax Law. The amount payable in respect of each Vested Company RSU in accordance with this Section 3.3(c) shall be rounded up to the nearest whole cent, and Parent shall cause such amount to be paid to the holder of such Vested Company RSU as promptly as practicable but in any event no later than the next payroll period following the Closing Date. (d) Unvested Company RSUs. Notwithstanding anything herein to the contrary, any Company RSU that is outstanding immediately prior to the Effective Time and that is not a Vested Company RSU (including each Unvested Company
RSU) shall be canceled at the Effective Time without payment of any consideration therefor. (e) From and after the Effective Time, holders of Company Options and Company RSUs, as applicable, shall cease to have any rights with respect thereto, other than the right to receive the Company Option Consideration or Company RSU Consideration (if any) in accordance with this Section 3.3. (f) No later than immediately prior to the Effective Time, the Company shall terminate the Company Equity Plan. The Company shall, prior to the Effective Time, take all actions, including obtaining appropriate resolutions of the Company Board and providing all notices and obtaining all consents, that are reasonably necessary or desirable or reasonably requested by Parent to give effect to the transactions contemplated by this Section 3.3. Parent shall be entitled to advance review and approval of all such documentation in advance of their distribution to Company Securityholders, which approval shall not be unreasonably delayed, conditioned or withheld. Payment of the Merger Consideration. (a) Cash/Stock Election. Parent shall determine, in its sole discretion, whether the Additional Base Purchase Price shall be paid in cash or Parent Common Stock. No later than five Business Days prior to the anticipated Closing Date, Parent shall deliver to the





 

31 Company written notice of its election to pay the Additional Base Purchase Price in either cash (a “Cash Election”) or Parent Common Stock (a “Stock Election”). (b) Company Securityholder Schedule. No later than five Business Days prior to the Closing, the Company shall deliver to Parent the Company Securityholder Schedule in the form of Exhibit H (the “Company Securityholder Schedule”), which shall set forth the calculation as of the Effective Time of the following: (i) the Company Fully-Diluted Shares; (ii) the Total Closing Date Cash Payment, the Total Stockholder Closing Date Cash Payment, the Per Share Cash Consideration and the Per Share Stock Consideration (if any); (iii) with respect to each Company Securityholder, as applicable, such Company Securityholder’s Company Securities, Pro Rata Percentage, Pro Rata Escrow Contribution, Per Share Additional Escrow Consideration, Pro Rata SR Fund Contribution and Per Share Additional SR Fund Consideration. (iv) with respect to each Company Securityholder, as applicable, the information listed below: (A) the name and mailing address (to the extent available) of each Company Securityholder as reflected on the stock transfer or other corporate records of the Company; (B) with respect to Company Stockholder, (I) the number and class or series of shares of Company Stock held and (II) the applicable Merger Consideration specified in Section 3.1; (C) with respect to each holder of a Company Option, (I) the number of shares of Company Common Stock subject to such Company Option, (II) the per share exercise price of such Company Option and (III) the applicable Merger Consideration specified in Section 3.3(a); and (D) the total Merger Consideration to such Company Securityholder. Parent, Merger Sub and the Paying Agent shall be entitled to rely solely on the Company Securityholder Schedule with respect to amounts allocable and payable to the Company Securityholders
pursuant to this Agreement, and neither Parent, Merger Sub nor any of their Affiliates (including the Surviving Corporation from and after the Closing) will have any Liability for any inaccuracy, error, or omission contained therein, or any action taken in reliance thereon. For the avoidance of doubt, Parent and Merger Sub shall have no liability or responsibility for verifying the accuracy of the Company Securityholder Schedule.





 

32 (v) Paying Agent. (A) Immediately following the Effective Time, Parent shall deposit, or cause to be deposited, with Acquiom Financial LLC, a Colorado limited liability company (in its capacity as payments administrator, the “Paying Agent”) an amount in cash equal to the Total Stockholder Closing Date Cash Payment and, if Parent has provided notice of a Stock Election, evidence of book entry shares of Parent Common Stock constituting the Additional Base Purchase Price. Earnings from such cash shall be the sole and exclusive property of Parent or the Surviving Corporation, and no part of such earnings shall accrue to the benefit of the Company Stockholders or the Paying Agent. (B) Prior to the Effective Time and in accordance with the reasonable requirements of the Paying Agent and Parent, the Company shall deliver to the Paying Agent and Parent a schedule in such form as required by the Paying Agent and Parent containing such information as is necessary for the Paying Agent to deliver the portion of the Merger Consideration applicable to each Company Stockholder (the “Paying Agent Schedule”). (C) The Parties shall ensure that the terms and conditions of the Paying Agent Agreement shall be consistent and in accordance with this Agreement (including this Section 3.4(b)(v)). (vi) Payment Procedures. As soon as reasonably practicable after receipt of the Requisite Stockholder Approval, but no later than two Business Days thereafter, Parent shall instruct the Paying Agent to mail or electronically distribute to each Company Stockholder the Letter of Transmittal in exchange for the Merger Consideration specified in Section 3.1(b). For the avoidance of doubt, notwithstanding anything in this Agreement to the contrary, the foregoing payments of the Merger Consideration are conditioned upon the occurrence of the Effective Time and the due and valid execution and delivery to the Paying Agent of such Letter of Transmittal by such Company
Stockholder. As soon as practicable (and in any event no later than one Business Day) after receipt by the Paying Agent of the duly and validly executed Letter of Transmittal, the Paying Agent shall, in exchange therefor, pay and/or deliver to such Company Stockholder the cash consideration specified in Section 3.1(b) payable in respect of the shares of Company Stock, but without interest. If payment of any portion of the foregoing Merger Consideration is to be made to a Person other than the Person in whose name the surrendered securities are registered, it shall be a condition of payment that the Person requesting such payment shall have (x) paid any transfer and other Taxes required by reason of the payment of those amounts to a Person other than the registered holder of the securities surrendered, and shall have established to the satisfaction of Parent that such Tax has been paid, or (y) established to the reasonable satisfaction of Parent that such Tax is not applicable. (c) Transfer Books; No Further Ownership Rights in the Shares. At the Effective Time, the stock transfer books of the Company shall be closed, and thereafter there shall be no further registration of transfers of the shares of Company Stock on the records of the Company. From and after the Effective Time, the holders of the shares of Company Stock outstanding immediately prior to the Effective Time shall cease to have any rights with respect to such shares, except as otherwise provided for in this Agreement or by applicable Legal Requirements.





 

33 (d) Termination of Fund; No Liability. At any time following 12 months after the Effective Time, Parent or the Surviving Corporation shall be entitled to require the Paying Agent to deliver to it any Merger Consideration (including any earnings received with respect thereto) that had been made available to the Paying Agent and that has not been disbursed to Company Stockholders, and in each case thereafter, such Company Stockholders shall be entitled to look only to Parent or the Surviving Corporation (subject to abandoned property, escheat or other similar Legal Requirements) and only as general creditors thereof with respect to the applicable portion of the Merger Consideration, without any interest thereon; provided, however, that at least 30 days prior to requiring the Paying Agent to deliver to it any consideration, Parent shall require the Paying Agent to use commercially reasonable efforts to contact any holder of Company Stockholder who has not yet returned a Letter of Transmittal. Notwithstanding the foregoing, none of Parent, the Surviving Corporation or the Paying Agent shall be liable to any former Company Stockholder for any amounts in cash delivered to a public official pursuant to any applicable abandoned property, escheat or similar Legal Requirement. Any amounts remaining unclaimed by Company Stockholders immediately prior to such time when the amounts in cash would otherwise escheat to or become the property of any Governmental Authority shall, as of such date and to the extent permitted by Legal Requirements, become the property of Parent, free and clear of any lien of any Person previously entitled thereto. (e) Withholding Rights. Each of Parent, the Surviving Corporation and the Paying Agent and their respective Affiliates shall be entitled to deduct and withhold (or cause to be deducted and withheld) from payment of the applicable Merger Consideration or any other amounts (or any portion thereof) payable
pursuant to this Agreement to, or on behalf of, any Company Securityholder or any other Person such amounts as are required to be deducted and withheld with respect to the making of such payment under the Code or any other Tax Law; provided, that, except with respect to withholding pursuant to the Company’s failure to deliver the certificate described in Section 7.2(i), backup withholding and withholding with respect to any payment treated as compensation for applicable Tax purposes, Parent shall use commercially reasonable efforts to give the Company notice prior to Closing of any intent to withhold any amounts otherwise payable to a Company Securityholder with respect to their shares of Company Stock and the Parties agree to reasonably cooperate to reduce or eliminate any such withholding to the extent permissible under applicable Legal Requirement. To the extent that amounts are so withheld by Parent, the Surviving Corporation or the Paying Agent, and are remitted to the applicable Tax Authority, such withheld amounts shall be treated for all purposes of this Agreement as having been paid to the Company Securityholder to whom such amounts would otherwise have been paid. (f) Dissenting Shares. The provisions of this Section 3.4 shall also apply to Dissenting Shares that lose their status as such, except that the obligations of Parent under this Section 3.4 shall commence on the date of loss of such status and the holder of such shares shall be entitled to receive in exchange for such shares the applicable Merger Consideration under Section 3.1. (g) Restrictive Legend. All shares of Parent Common Stock issued in connection with this Agreement shall bear a legend or legends referencing restrictions applicable to such shares under applicable securities laws and under this Agreement, which legend shall state in substance (with an additional reference to the applicable Lock-Up Agreement, as appropriate):





 

34 “The securities evidenced by this book entry share have been issued and sold without registration under the United States Securities Act of 1933, as amended (the “Securities Act”), or the securities laws of any state of the United States (a “State Act”) in reliance upon certain exemptions from registration under said acts. The securities evidenced by this book entry share cannot be sold, assigned or otherwise transferred within the United States unless such sale, assignment or other transfer is (i) made pursuant to an effective registration statement under the Securities Act and in accordance with each applicable State Act or (ii) exempt from, or not subject to, the Securities Act and each applicable State Act.” Purchase Price Adjustment. (a) Not later than five calendar days prior to the Closing, the Company shall deliver to Parent a statement setting forth in reasonable detail the Company’s good faith estimated calculations of (i) the Closing Date Company Cash Balance (the “Estimated Closing Date Company Cash Balance”), (ii) the Closing Date Company Debt (the “Estimated Closing Date Company Debt”), (iii) the Company Transaction Expenses (“Estimated Company Transaction Expenses”) and (iv) the Closing Date Net Working Capital (the “Estimated Closing Date Net Working Capital”), in each case, prepared and calculated in accordance with the Accounting Principles (provided, Accrued Income Taxes shall be determined using applicable income Tax Law, rather than the Accounting Principles). Following the delivery of the foregoing statement, the Company shall promptly provide Parent with any additional information and access, during normal business hours, as reasonably requested by Parent in reviewing the foregoing statement and shall cooperate in good faith to answer any questions and resolve any issues raised by Parent in connection with Parent’s review of the foregoing statement. If the Company agrees to any modifications of the foregoing
statement, then the statement as so agreed to be modified shall be deemed to be such statement, as applicable, for purposes of this Agreement. (b) No later than the 60th calendar day following the Closing Date, Parent will prepare and deliver to the Securityholders’ Representative a statement (the “Closing Date Statement”) setting forth in reasonable detail Parent’s good faith estimated calculations of the Closing Date Company Cash Balance, the Closing Date Company Debt, the Company Transaction Expenses and the Closing Date Net Working Capital, in each case, prepared and calculated in accordance with the Accounting Principles (provided, Accrued Income Taxes shall be determined using applicable income Tax Law, rather than the Accounting Principles). (c) The Securityholders’ Representative shall have 30 days following its receipt of the Closing Date Statement to deliver to Parent any objections that it has to any of the matters set forth therein. During such 30-day period, Parent shall promptly provide the Securityholders’ Representative with any additional information and access, during normal business hours, as reasonably requested by it in reviewing any of the foregoing and shall cooperate in good faith to answer any questions and resolve any issues raised by the Securityholders’ Representative in connection with its review of the Closing Date Statement. If the Securityholders’ Representative does not deliver any written objections to Parent within such 30-day period, the Securityholders’ Representative (on behalf of the Company Securityholders) shall be deemed to have accepted the Closing Date Statement and the calculations set forth therein, and Parent’s calculations set forth therein shall be final, binding and conclusive on the Parties. If the Securityholders’ Representative does timely deliver such written objections (a “Dispute Notice”),





 

35 which Dispute Notice specifies in reasonable detail the nature and dollar amount of any disagreement so asserted (including each alternative calculation of the relevant item and any relevant supporting facts) (collectively, the “Disputed Items”), then, during the 30 days following Parent’s receipt of the Dispute Notice, Parent and the Securityholders’ Representative shall negotiate in good faith to resolve in writing the Disputed Items. Any item or amount to which no dispute is raised in the Dispute Notice will be deemed final, conclusive and binding on the Parties. Any Disputed Item resolved in writing by Parent and the Securityholders’ Representative will be deemed final, binding and conclusive on Parent and the Company Securityholders. Additionally, following delivery of the Closing Date Statement, Parent shall provide to the Securityholders’ Representative reasonable access, during normal business hours and at the sole expense of the Securityholder’s Representative, to the Company’s books and records (including financial records and supporting documents) relating to Parent’s calculation of the Closing Date Company Cash Balance, the Closing Date Company Debt, the Company Transaction Expenses and the Closing Date Net Working Capital as the Securityholders’ Representative may reasonably request; provided, that no such access or examination shall be permitted to the extent that it would require Parent or the Company to disclose information subject to attorney-client privilege or attorney work-product privilege or conflict with any third party confidentiality obligations to which Parent or the Company is bound. (d) If Parent and the Securityholders’ Representative do not reach agreement on all of the Disputed Items during such 30-day period (or such longer period as they shall mutually agree), then, at the end of such period, Parent and the Securityholders’ Representative will submit all unresolved Disputed Items (collectively, the
“Unresolved Items”) to the Accounting Firm to review and resolve such matters. For the avoidance of doubt, the Accounting Firm shall only resolve the Unresolved Items and not any disagreements that have been resolved by the Parties. Each of Parent and the Securityholders’ Representative agrees to execute and deliver any engagement letter reasonably required by the Accounting Firm. The Accounting Firm will determine each Unresolved Item (the amount of which may not be more favorable to Parent than the related amount reflected in the Closing Date Statement nor more favorable to the Securityholders’ Representative than the related amount set forth in the Dispute Notice) as promptly as practicable, and Parent and the Securityholders’ Representative will instruct the Accounting Firm to endeavor to complete such process within a period of no more than 30 days. The Accounting Firm may conduct such proceedings as the Accounting Firm believes, in its sole discretion, will assist in the determination of the Unresolved Items; provided, however, that except as Parent and the Securityholders’ Representative may otherwise agree, all communications between Parent and the Securityholders’ Representative or any of their respective representatives, on the one hand, and the Accounting Firm, on the other hand, will be in writing with copies simultaneously delivered to the non-communicating party. The Accounting Firm shall make its determination solely based on (i) the documentation submitted by and presentations (any such documentation or presentation must be provided to the other Party prior to its submission or presentation to the Accounting Firm) made by Parent and the Securityholders’ Representative and shall not involve the Accounting Firm’s independent de novo review, (ii) the definitions of Closing Date Company Cash Balance, the Closing Date Company Debt, the Company Transaction Expenses and the Closing Date Net Working Capital

and (iii) the consistent application of the Accounting Principles (or, in the case of Accrued Income Taxes, applicable income Tax Law, rather than the Accounting Principles). The Accounting Firm shall not assign a value to any Unresolved Item that is outside the range of Parent’s and the Securityholders’ Representative’s





 

36 proposed values for such Unresolved Item. The Accounting Firm’s determination of the Unresolved Items will be final, binding and conclusive on Parent and the Securityholders’ Representative, absent manifest errors, and enforceable before a Governmental Authority, effective as of the date the Accounting Firm’s written determination is received by Parent and the Securityholders’ Representative. The Accounting Firm shall act as an accounting expert and not as an arbitrator. Each of Parent and the Securityholders’ Representative (solely on behalf of the Company Securityholders) will bear its own legal, accounting and other fees and expenses of participating in such dispute resolution procedure. The fees and expenses of the Accounting Firm incurred under this Section 3.5 shall be allocated between Parent, on the one hand, and the Securityholders’ Representative, on the other hand, based upon the percentage which the portion of the contested amount not awarded to each Party bears to the amount actually contested by such Party, as determined by the Accounting Firm. (e) Upon final determination of the adjustments to be made (if any) to the Estimated Closing Date Company Cash Balance, the Estimated Closing Date Company Debt, the Estimated Company Transaction Expenses and the Estimated Closing Date Net Working Capital under this Section 3.5, an adjustment to the Estimated Adjusted Purchase Price will be determined and paid as follows: (i) If the Final Adjusted Purchase Price is greater than or equal to the Estimated Adjusted Purchase Price (the absolute value of such difference, an “Underpayment Amount”), then (A) Parent shall pay such Underpayment Amount to the Paying Agent, for further distribution to the Company Securityholders, and (B) Parent shall release the Adjustment Escrow Amount from the Adjustment Escrow Fund to the Paying Agent, for further distribution to the Company Securityholders. Notwithstanding the
foregoing, in no event shall the Company Securityholders be entitled to payments from Parent pursuant to this Section 3.6 of any amount in excess of the Adjustment Escrow Amount, nor shall Parent have any liability for any amounts due under this Section 3.6 in excess of an amount equal to the Adjustment Escrow Amount. (ii) If the Final Adjusted Purchase Price is less than the Estimated Adjusted Purchase Price (the absolute value of such difference, an “Overpayment Amount”), then Parent shall release such Overpayment Amount from the Adjustment Escrow Fund and deliver such Overpayment Amount to any corporate fund(s) or account(s) of Parent’s sole discretion. The Overpayment Amount shall be paid solely from the funds available in the Adjustment Escrow Fund. If the funds available in the Adjustment Escrow Fund exceed the Overpayment Amount (such excess, the “Escrow Excess Amount”), Parent shall release the Escrow Excess Amount to the Paying Agent, for distribution to the Company Securityholders. The Company Securityholders shall not have any liability for any amounts due under this Section 3.5, except to the extent of the funds available in the Adjustment Escrow Fund. (iii) Any amount payable by one Party to another under this Section 3.5 will be paid by wire transfer of immediately available funds within five Business Days after the final determination of the amount of such payment, or such other date as is specified under this Section 3.5. Any amount to be distributed to the Company Securityholders under this Section 3.5 shall be distributed: (i) to each Company Stockholder by the Paying Agent in accordance with the joint written instructions delivered to the Paying Agent by Parent and the





 

37 Securityholders’ Representative and (ii) to each Company Optionholder, by payment from the Paying Agent to the Company of amounts allocable to such Company Optionholders, for further payment by the Company to such Company Optionholders through payroll (subject to any withholding Taxes). (iv) All payments made pursuant to this Section 3.5 shall be treated by all Parties hereto for Tax purposes as adjustments to the Estimated Adjusted Purchase Price, except as otherwise required by applicable Legal Requirement. Additional Closing Transactions. On the Closing, Parent will pay, or cause to be paid, on behalf of the Company, the amount, if any, of the Repaid Debt and the Estimated Company Transaction Expenses, in each case, by wire transfer of immediately available funds, and all Liens related to such Repaid Debt shall be terminated or released pursuant to payoff letters or otherwise. Further Action. If, at any time after the Effective Time, Parent determines any further action is necessary or desirable to carry out the purposes of this Agreement or to vest the Surviving Corporation with full right, title and possession to all assets, property, rights, privileges, powers and franchises of the Company and Merger Sub, at Parent’s sole discretion, the officers and directors of the Company and Merger Sub immediately prior to the Effective Time are and will remain fully authorized in the name of the Company and Merger Sub or otherwise to take, and shall take, all such action. Certain Adjustments. If, following the date of this Agreement but prior to the Closing Date, the outstanding shares of Parent Common Stock shall have been changed into a different number of shares or a different class of shares by reason of any stock dividend, subdivision, reorganization, reclassification, recapitalization, stock split, reverse stock split, or any similar event, then the Per Share Stock Consideration shall be equitably adjusted, without duplication, to proportionally
reflect such change. SECTION 4 REPRESENTATIONS AND WARRANTIES OF THE COMPANY The Company represents and warrants to Parent and Merger Sub, as of the date hereof and as of the Closing Date, that the statements in this Section 4 are true and correct, subject, in any case, to the exceptions provided in the disclosure schedule supplied by the Company to Parent and Merger Sub, dated as of the date of this Agreement (the “Disclosure Schedule”), with specific reference to the Sections or subsections of this Agreement, as applicable, to which such exception relates and any other Section(s) or subsection(s) to the extent readily apparent on the face of such disclosure that such disclosure is applicable to such other Section(s) or subsection(s): Organization and Good Standing; Organizational Documents; Directors and Officers. (a) The Company is a corporation duly organized, validly existing, and in good standing under the laws of its jurisdiction of incorporation and has all requisite corporate power and authority to own, lease, and operate its properties, as applicable, and conduct its business as currently conducted. The Company is duly qualified or authorized to do business as a foreign corporation and is in good standing under the laws of each jurisdiction in which it owns or leases real property and each other jurisdiction in which the conduct of business or the ownership





 

38 of its properties requires such qualification or authorization, except where any failure to be so qualified, authorized or in good standing, individually or in the aggregate, has not been, and would not reasonably be expected to be, materially adverse to the Company. Section 4.1(a) of the Disclosure Schedule sets forth, as of the date of this Agreement, a list of all jurisdictions in which the Company is duly qualified or authorized to do business as a foreign corporation. (b) Prior to the date of this Agreement, the Company has furnished to Parent true and correct copies of the Company Organizational Documents. The Company Organizational Documents are in full force and effect and the Company is not in violation of any provision of the Company Organizational Documents. Section 4.1(b) of the Disclosure Schedule lists the directors and officers of the Company as of the date of this Agreement. Capitalization. (a) As of the date of this Agreement, the authorized capital stock of the Company consists of (i) 9,403,156 shares of Company Common Stock, of which on the date of this Agreement 5,152,550 shares are issued and outstanding and (ii) 2,869,998 shares of Company Preferred Stock, of which on the date of this Agreement (A) 1,151,289 shares have been designated Series Seed Preferred Stock, of which on the date of this Agreement 1,151,289 shares are issued and outstanding and (B) 1,718,709 shares have been designated Series A Preferred Stock, of which on the date of this Agreement 1,718,709 shares are issued and outstanding. (b) As of the date of this Agreement, there were outstanding (i) Company Options to purchase an aggregate of 161,056 shares of Company Common Stock (of which Company Options to purchase an aggregate of 29,999 shares of Company Common Stock were exercisable), and (ii) 81,597 Company RSUs, of which 8,159 are vested. Section 4.2(b) of the Disclosure Schedule sets forth a schedule detailing each award of
Company Options and Company RSUs that are outstanding as of the date hereof, together with the following information, as applicable: (i) date of grant, (ii) name of grantee, (iii) number of shares of Company Stock subject to the award, (iii) exercise price per share, (iv) vesting schedule and (v) expiration date. As of the date of this Agreement, there are no outstanding options to acquire any shares of Company Common Stock or outstanding restricted stock units giving the holder thereof the right to receive any shares of Company Common Stock. (c) All of the issued and outstanding shares of Company Stock have been, and all of the shares of Company Stock that may be issued pursuant to any Company Option, Company RSU or upon conversion of any share of Company Preferred Stock will be, when issued in accordance with the respective terms thereof, duly authorized, validly issued, fully paid and nonassessable. Except as set forth in Section 4.2(c) of the Disclosure Schedule or except for Company Options and Company RSUs listed on the Company Securityholder Schedule, no subscription, warrant, option, convertible security or other right (contingent or otherwise) to purchase or acquire any shares of capital stock of the Company is authorized or outstanding. Except as set forth in Section 4.2(c) of the Disclosure Schedule, no Company Option, Company RSU or share of restricted Company Stock is entitled to any acceleration as a result of or in connection with the consummation of the Merger. From and after the Effective Time, no holder of any Company Option or Company RSU will have the right to any consideration with respect thereto, except as set forth in this Agreement. The Company does not have any obligation to issue,





 

39 or contracts or commitments by which the Company may become bound to issue any subscription, warrant, option, convertible security, or other such right or to issue or distribute to holders of any shares of its capital stock any evidence of indebtedness or assets of the Company. The Company does not have any obligation to sell, transfer, deliver, purchase, redeem, or otherwise acquire any shares of its capital stock or any interest therein or, except as set forth in the Company Charter, to pay any dividend or make any other distribution in respect thereof. There are no outstanding or authorized stock appreciation, phantom stock, profit participation, or similar rights with respect to the Company. Other than the shares of Company Stock outstanding as of the date of this Agreement and other than Company Stock issuable upon the exercise of Company Options or upon vesting and/or settlement of the Company RSUs, there are no other outstanding securities of the Company entitled to vote on any matters put to a vote of Company Stockholders. Other than the shares of Company Stock outstanding as of the date of this Agreement, there are no other outstanding securities of the Company entitled to vote on any matters put to a vote of Company Stockholders. All Company Options, Company RSUs and all of the issued and outstanding shares of capital stock of the Company have been offered, issued, and sold by the Company in compliance with all applicable Legal Requirements. As of the Effective Time, all of the outstanding shares of Company Stock are owned of record by the holders and in the respective amounts as are set forth on the Company Securityholder Schedule. (d) Except as set forth in Section 4.2(d) of the Disclosure Schedule, the securities of the Company are not subject to any voting trust agreement, member agreements, registration rights agreements, buy sell agreements or other Contract, option, proxy, pledge, right of first refusal or preemptive
right, including any Contract restricting or otherwise relating to the ownership, voting rights, distribution rights or disposition thereof. At the Closing, Parent will acquire good title to all of the securities of the Company free and clear of Liens (other than Permitted Liens). There are no Actions by any current or former equityholders of the Company or holders of any Company Options or Company RSUs against or involving the Company, any of their respective directors, officers or employees or any other current or former equityholder of the Company or holder of any Company Option or Company RSU, in each case, in their respective capacities as such. (e) All of the issued and outstanding shares of Company Stock are represented by certificates or Company Book-Entry Shares. (f) The Company Securityholder Schedule allocates the Merger Consideration among the Company Securityholders in accordance with the Company Organizational Documents and applicable Legal Requirements. No Subsidiaries. The Company does not control, directly or indirectly, any corporation, limited liability company, partnership, joint venture, association or other business entity, and the Company does not own or hold, nor has the Company ever owned or held, any equity interests or any other securities of, and has not at any time made any other investment in, any other Person. The Company is not a participant in any joint venture, partnership or similar arrangement. The





 

40 Company has not agreed or is obligated to, directly or indirectly, make any future investment in or capital contribution to any Person. Company Equity Awards. Each of the currently outstanding Company Options and Company RSUs was granted under the Company Equity Plan. True and correct copies of the Company Equity Plan and all agreements pursuant to which all outstanding Company Options and Company RSUs issued thereunder were granted, have been provided or made available to Parent, and such plans and Contracts have not been amended, modified or supplemented since being provided to Parent, and there are no Contracts or understandings to amend, modify or supplement such plans or Contracts in any case from those made available or provided to Parent. 4.5 Authority; No Conflict. (a) The Company has all necessary corporate power and authority to execute and deliver this Agreement and each instrument required by this Agreement to be executed and delivered by the Company at or prior to the Closing and to perform its obligations under this Agreement and thereunder and to consummate the Transactions contemplated by this Agreement and thereby. The execution, delivery and performance by the Company of this Agreement and each instrument required by this Agreement to be executed and delivered by the Company at or prior to the Closing and the consummation by the Company of the Transactions by this Agreement and thereby have been duly and validly authorized by all necessary corporate action; and, other than the receipt of the Requisite Stockholder Approval, no other corporate proceedings on the part of the Company are necessary to authorize this Agreement or any instrument required by this Agreement to be executed and delivered by the Company at or prior to the Closing or to consummate the Transactions. The Company Board has unanimously (i) determined that this Agreement and the Transactions, including the
Merger, are advisable, (ii) determined that this Agreement and the Transactions, including the Merger, are fair to and in the best interests of the Company and the Company Stockholders, (iii) approved and adopted this Agreement and the Transactions (including the Merger) and (iv) determined to recommend that the Company Stockholders approve and adopt this Agreement and approve each of the Transactions (including the Merger). None of such actions by the Company Board has been amended, rescinded or modified. (b) This Agreement has been, and each instrument required by this Agreement to be executed and delivered by the Company at or prior to the Closing will be, duly and validly executed and delivered by the Company and, assuming the due authorization, execution and delivery by Parent, Merger Sub and the Securityholders’ Representative, constitutes a legal, valid, and binding obligation of the Company, enforceable against the Company in accordance with its terms, subject to bankruptcy, insolvency, reorganization or similar Legal Requirements of general application affecting the rights and remedies of creditors, and to general equity principles. (c) The execution, delivery and performance of this Agreement by the Company and each instrument required by this Agreement to be executed and delivered by the Company at the Closing, the compliance by the Company with the provisions of this Agreement and each instrument required by this Agreement to be executed and delivered by the Company at the Closing and the consummation of the Transactions by this Agreement or thereby, will not





 

41 (i) conflict with or violate the Company Organizational Documents or require any consent thereunder, (ii) conflict with, result in a breach of, constitute (with or without due notice or lapse of time or both) a default under, result in the acceleration of, create in any party the right to accelerate, terminate, modify or cancel, or require any notice, consent or waiver under, or result in the loss of any benefit to which the Company is entitled under any Permit or any Contract to which the Company is party or that any of its respective properties, assets or businesses are bound by, (iii) result in the creation or imposition of any Lien (other than Permitted Liens) upon any assets of the Company or any shares of Company Stock or (iv) violate any Legal Requirement applicable to the Company, other than in the cases of clauses (ii)-(iv), for any such conflict, breach, default, resulting right, notice, consent, waiver, Lien or violation, individually or in the aggregate, that would not be, and would not reasonably be expected to be, material to the Company. Consents. As of the date of this Agreement, except as set forth on Section 4.6 of the Disclosure Schedule, no consent, approval, order, permit or authorization of, or registration, declaration or filing with, or notification to (together, the “Consents”) any Governmental Authority by the Company in connection with, or as a result of, the execution, delivery or consummation of this Agreement, the Merger or the other Transactions to be consummated at the Closing as contemplated by this Agreement, except for (i) the Requisite Stockholder Approval, (ii) the filing and recordation of the Certificate of Merger with the Secretary of State of the State of Delaware, (iii) any filings with the FTC and DOJ as required by the HSR Act, and (iv) and post-signing notice to DCSA consistent with 32 CFR 117.8(c)(7)(i). Vote Required. The affirmative vote of holders of (a) at least 55% of the outstanding shares of Company Preferred Stock,
voting together as a single class on an as-converted to common stock basis, (b) solely with respect to the Series A Preferred Stock, a majority of the outstanding shares of the Series A Preferred Stock, voting exclusively and as a separate class, and (c) a majority the outstanding shares of Company Stock, voting together as a single class on an as-converted to common stock basis, are the only votes of the holders of any of the Company Stock necessary to approve and adopt this Agreement and approve the Transactions by this Agreement, including the Merger (collectively, the “Requisite Stockholder Approval”). Absence of Changes. Since the Balance Sheet Date through the date of this Agreement, there has been no Material Adverse Effect. Since the Balance Sheet Date, the Company has conducted its business only in the ordinary course of business and the Company has not taken any action that, if taken after the date of this Agreement, would require Parent’s consent under Section 6.1(b). Financial Statements. Attached as Section 4.9 of the Disclosure Schedule are the following financial statements (collectively, the “Financial Statements”): (i) the unaudited balance sheet of the Company as of December 31, 2024 (the “Balance Sheet”) and the related income statements for the fiscal year then ended, including the notes thereto, and (ii) the unaudited balance sheet of the Company as of September 30, 2025 (the “Balance Sheet Date”) and the related income statement for the nine-month period then ended, in each case prepared in accordance with the Accounting Principles, consistently applied except as disclosed therein. The Financial Statements are true and correct, were prepared in accordance with the books and records of the Company and present fairly in all material respects the financial condition and results of operations of the Company in accordance with GAAP as of the dates and for the periods indicated therein. The





 

42 Company has not taken out any loan, received any loan assistance or received any other financial assistance, or requested any of the foregoing, in each case under the CARES Act, including pursuant to the Paycheck Protection Program or the Economic Injury Disaster Loan Program. Absence of Undisclosed Liabilities; Indebtedness. The Company does not have any Liabilities except for (a) Liabilities specifically reflected on, and fully reserved against in, the Balance Sheet, (b) Liabilities which have arisen under Contracts in the ordinary course of business since the Balance Sheet Date, (c) Liabilities incurred in connection with this Agreement and the Transactions that constitute Company Transaction Expenses, and (d) Liabilities incurred in connection with the performance of Contracts with customers (other than those arising out of a breach or violation of a Contract). Except as set forth in Section 4.10 of the Disclosure Schedule, there is no Indebtedness of the Company. Accounts Receivable. All of the accounts and notes receivable of the Company that are reflected on the Balance Sheet, or that have arisen since the date of the Balance Sheet, have arisen from bona fide transactions in the ordinary course of business and are valid, genuine and subject to the allowance for doubtful accounts set forth therein, fully collectible in the aggregate amount thereof; provided, that the foregoing shall not be construed as a guarantee of such collectability. Taxes. (a) (i) All income and other material Tax Returns required to be filed by or on behalf of the Company have been duly and timely filed with the appropriate Tax Authority and all such Tax Returns are true and correct in all material respects, and (ii) all material Taxes required to be paid by or on behalf of the Company (whether or not shown on any such Tax Returns) or for which the Company may otherwise be responsible, have been fully and timely paid. (b) The Company complied, in all material respects, with
all applicable Legal Requirements relating to the payment and withholding of Taxes and has duly and timely withheld and paid over to the appropriate Tax Authority all amounts required to be so withheld and paid under Tax Law. (c) Parent has received or the Company has made available to Parent complete copies of (i) all income Tax Returns of the Company for any tax period ending after January 17, 2023, and (ii) all Audit reports, statements of deficiency or other similar correspondence issued to the Company for Tax periods for which the applicable statutory periods of limitations has not expired. (d) No written claim has been made by a Tax Authority in a jurisdiction where the Company does not file a Tax Return that the Company is or may be subject to taxation in that jurisdiction with respect of Taxes that would be covered by or the subject of such Tax Return. (e) All material deficiencies asserted or assessments made by any Tax Authority for Taxes with respect to the Company have been fully paid or otherwise settled without any further liability to the Company from and after the Reference Time. No U.S. federal, state, local or foreign Audits, investigations or other administrative proceedings or court proceedings are





 

43 presently pending or have been threatened or proposed in writing with regard to any Taxes or Tax Returns filed by, with respect to or on behalf of the Company. (f) The Company uses the cash method of accounting for Tax purposes. Since December 31, 2024, the Company has not, inconsistent with past practices, made, revoked or changed any election in respect of Taxes or adopted or changed any accounting method in respect of Taxes. (g) None of the Company or any other Person on behalf of the Company (i) requested any extension of time within which to file any Tax Return, other than customary extensions for which no approval is required, which Tax Return has since not been filed, (ii) granted any extension for the assessment or collection of Taxes, which Taxes have not since been paid or (iii) granted to any Person any power of attorney that is currently in force with respect to any Tax matter. (h) The Company has not been, and will not be, a “United States real property holding corporation” within the meaning of Section 897 of the Code during the five-year period ending on the Closing Date. (i) The Company does not own any interest in an entity, nor is it a party to any contractual arrangement or joint venture or other arrangement that is characterized as a partnership for U.S. federal income Tax purposes. (j) The Company is not a party to any Tax sharing, allocation, indemnity or similar agreement, contract or arrangement pursuant to which it will have any obligation to make any payments after the Closing, excluding any customary commercial contracts entered into in the ordinary course of business the principal purpose of which is unrelated to Taxes. (k) The Company is not subject to any private letter ruling of the IRS or comparable rulings of any Tax Authority. (l) There are no Liens as a result of any unpaid Taxes upon any of the assets of the Company, other than any Liens for Taxes not yet due or payable or that are being contested in good
faith and for which appropriate reserves have been established in accordance with GAAP. (m) The Company has never been a member of any consolidated, combined, affiliated or unitary group of corporations for any Tax purposes. The Company does not have any Liability for Taxes of any Person (other than the Company) under Treasury Regulations Section 1.1502-6 (or any similar provision of state, local or foreign Tax Law), as a transferee or successor, or by contract. (n) The Company has not engaged in a trade or business, had a permanent establishment (within the meaning of an applicable Tax treaty), or otherwise become resident for Tax purposes in any country other than the country of its organization.





 

44 (o) The Company has not distributed stock of another Person, or has had its stock distributed by another Person, in a transaction within the two-year period ending on the date of this Agreement that was intended to be governed in whole or in part by Section 355 of the Code (or so much of Section 356 of the Code as relates to Section 355 of the Code). (p) The Company will not be required to include any material item of income, or exclude any material deduction, in the computation of taxable income (including any Company item that may be included in the computation of the taxable income of Parent or any of its Affiliates for any taxable period or portion thereof ending after the Closing Date) as a result of (i) any installment sale or open transaction disposition made on or prior to the Closing, (ii) any deferred revenue or other prepaid amount received or accrued prior to the Closing Date outside of the ordinary course of business, (iii) any change of method of Tax accounting, “closing agreement” within the meaning of Section 7121 of the Code (or any corresponding or similar provision of state, local or foreign law) or intercompany transaction made, requested, required or entered into prior to the Closing or (iv) use of an impermissible method of accounting prior to the Closing. (q) To the Company’s Knowledge, no Company Stockholder holds any Company Stock that is non-transferable and subject to a substantial risk of forfeiture within the meaning of Section 83 of the Code with respect to which a timely election under Section 83(b) of the Code has not been made. (r) The Company has not participated in any “listed transaction” within the meaning of Treasury Regulation Section 1.6011-4 (as in effect at the relevant time) or any comparable Legal Requirements of jurisdictions other than the United States. (s) The Company is in compliance with all applicable Legal Requirements related to escheatment and unclaimed property. (t) The Company is, and
has been since its formation, an entity that is treated as a corporation for U.S. federal income tax purposes. Property and Sufficiency. (a) The Company has good and marketable title to, or a valid leasehold interest in, all of the properties and tangible assets (i) reflected on the Balance Sheet (other than assets sold or disposed of in the ordinary course of business since the date of the Balance Sheet) or (ii) material to the conduct of the business and operations of the Company as currently conducted (collectively, the “Personal Property Assets”), and none of such properties or tangible assets is subject to any Lien other than Permitted Liens. The Company does not own, and has never owned, any real property. (b) Each of the leases or subleases for real property of the Company is identified in Section 4.13(b) of the Disclosure Schedule (the “Real Property Leases”). The Company has made available to Parent true and correct copies of all Real Property Leases. (c) The Company has not transferred or assigned any interest in any Real Property Lease, nor has the Company subleased or otherwise granted rights of use or





 

45 occupancy of any of the premises described therein to any Person. The facilities subject to a Real Property Lease (each, a “Leased Premise”) and the personal property owned or leased by the Company are, in all material respects, in good operating condition and repair and free from any material defects, reasonable wear and tear excepted, and are suitable for the uses for which they are being used in all material respects. No contractual or Legal Requirement precludes or materially restricts the ability to use any Leased Premise by the Company for the current or contemplated use of such Leased Premise. There are no material latent defects or material adverse physical conditions affecting a Leased Premise. The Company’s possession and quiet enjoyment of the Leased Premises has not been disturbed, and to the Knowledge of the Company, there are no disputes with respect to any Real Property Lease. There exists no material default under any of the Real Property Leases by the Company or, to the Knowledge of the Company, any other party thereto. No event has occurred or condition exists that with notice or lapse of time, or both would constitute a material default by the Company, nor to the Knowledge of the Company, by any other party thereto, under any of the Real Property Leases. The Leased Premises constitute all real property currently used in the business of the Company. (d) The Company has all material certificates of occupancy and Permits of any Governmental Authority necessary or useful for the current use and operation of each of the Leased Premises, and the Company has complied with all material conditions of the Permits applicable to them. No material default or violation, or event that with the lapse of time or giving of notice or both would become a default or violation, has occurred in the due observance of any Permit applicable to the Leased Premises. (e) The Company does not own, hold or is obligated under or is a party to, any
option, right of first refusal or other contractual right to purchase, acquire, sell, assign or dispose of any real estate or any portion thereof or interest therein. (f) The Personal Property Assets, together with the Leased Premises, Company’s Registered Intellectual Property and any other Intellectual Property licensed by the Company, constitute all of the assets and services used by the Company to operate and conduct its business as currently conducted and constitute all of the assets and services needed by the Company to continue operating and conducting its business immediately after the Closing. Environmental Matters. Since January 17, 2023, (a) the Company is and has been in compliance in all material respects with all applicable Environmental Laws, (b) there has been no material release of any pollutant, contaminant or toxic or hazardous material, substance or waste, or petroleum or any fraction thereof (each a “Hazardous Substance”) on, upon, into or from any site currently or heretofore owned, leased, or otherwise used by the Company that would reasonably be expected to be material to the Company, (c) there have been no Hazardous Substances generated by the Company that have been disposed of, or come to rest at, any site that has been included in any published U.S. federal, state or local “superfund” site list or any other similar list of hazardous or toxic waste sites published by any Governmental Authority within or outside the United States that would reasonably be expected to be material to the Company, (d) there are no underground storage tanks located on, no polychlorinated biphenyls (“PCBs”) or PCB-containing equipment used or stored on, and no hazardous waste as defined by the Resource Conservation and Recovery Act stored on, any site owned, leased or otherwise used by the Company, except for the storage of hazardous waste in compliance with Environmental Laws or





 

46 that would reasonably be expected to be material to the Company and (e) the Company has made available to Parent true and correct copies of all material environmental records, reports, notifications, certificates of need, Environmental Permits, pending permit applications, correspondence, engineering studies and environmental studies or assessments in the possession of the Company or any of their respective Representatives. The Company has not, since January 17, 2023, received written notice from any Governmental Authority regarding any actual or alleged material violation of or material liability or material investigatory, corrective or remedial obligation under Environmental Laws applicable to the operations at the Leased Premises. The Company is not subject to any current or, to the Knowledge of the Company, threatened claim, order, directive or complaint asserting a material remedial obligation or material liability under Environmental Laws with respect to conditions at any of the Leased Premises. The Company holds and is in material compliance with all material Permits required under Environmental Laws for its current operations at and occupancy of the Leased Premises. Material Contracts. All of the following Contracts, other than any Company Plan, to which the Company is a party or by which any of them or their respective assets or properties are bound, in each case as of the date of this Agreement, are set forth in Section 4.15 of the Disclosure Schedule by reference to the applicable subsection below (together with the Company IP Agreements, the “Material Contracts” and each a “Material Contract”): (a) any Contract, except for Company Plans, or series of related Contracts with the same counterparty or its Affiliates which requires aggregate future expenditures to or from the Company in excess of $100,000; (b) any Contract for the sale of any commodity, product, material, supplies, equipment, IT Assets or other personal property
for a sale price in excess of $200,000; (c) any Contract providing for indemnification to or from any Person with respect to liabilities to any Person, other than in the ordinary course of business; (d) all Real Property Leases; (e) any distributor, reseller or similar Contract under which the Company does not have the right to terminate without penalty on less than 30 days’ notice; (f) any Contract, except for Company Plans, with any current or former stockholder or current employee, consultant or independent contractor, or current or former officer, manager or director of the Company, or any “affiliate” or “associate” of such persons (as such terms are defined in the rules and regulations promulgated under the Securities Act),(with respect to such Persons that are natural persons) any member of his or her immediate family or any trust, partnership or other legal entity in which any of the Persons referenced in the foregoing clauses has a material economic interest (any of the foregoing, a “Related Party”); (g) any Contract with any executive, officer, director or employee of the Company that (i) provides for annual base compensation in excess of $150,000, (ii) provides for the payment of compensation or benefits upon or in connection with the consummation of the transactions contemplated by this Agreement or (iii) provides for the payment of severance,





 

47 termination or notice payments or benefits (other than statutory payments and benefits required by law) upon a termination of the applicable person’s employment or service with the Company; (h) any Contract under which (i) a third party has a right of first refusal or right of first offer or that otherwise purports to limit the ability of the Company to own, sell, transfer, pledge or otherwise dispose of any material portion of the assets or business of the Company or (ii) the Company is restricted in any material respect (excluding any employee or contractor non-solicit or similar provision) from carrying on any business or other services or competing with any Person anywhere in the world; (i) any loan agreement, indenture, note, bond, debenture or any other Contract evidencing Indebtedness or a Lien to any Person or any commitment to provide any of the foregoing, or any agreement of guaranty, indemnification or other similar commitment with respect to the Liabilities of any other Person; (j) any Contract for the disposition of any of the Company’s material assets or business (whether by merger, sale of stock, sale of assets or otherwise), other than outside the ordinary course of business; (k) any Contract for the acquisition of the business or capital stock of another Person (whether by merger, sale of stock, sale of assets or otherwise); (l) any Contract concerning a joint venture, joint development, partnership or other similar arrangement with one or more Persons; (m) any hedging, futures, options or other derivative Contract; (n) any Contracts with a Major Customer; (o) any Contracts with a Major Supplier; (p) any Contract under which the Company has agreed not to bring legal action against any third Person for any reason; (q) any settlement, conciliation or similar agreement with any Governmental Authority or any other Person, or similar contract pursuant to which the Company is obligated to pay after the date of this Agreement or to satisfy any
material non-monetary obligations; (r) any other Contract (or group of Contracts with the same counterparty) which contains any “most favored nation” or similar provision (including the provision of exclusive, first or concurrent access to certain product features) or grants any Person exclusive rights in connection with any material product or material technology of the Company; (s) any Contract providing for the development, distribution, modification or delivery, deposit into escrow, or release from escrow, of any Proprietary Products or Company Intellectual Property, independently or jointly, by or for the Company or that otherwise materially and adversely affects the use or enforcement by the Company of any





 

48 Company Intellectual Property (including any settlement agreement, covenant not to assert and consent to use) (other than contracts with employees or any contingent workers that are on the Company’s standard forms); (t) any Active Government Contract with annual recuring revenue in excess of $350,000; or (u) any commitment, whether oral or written, to enter into any contract of the type described above. Each Contract disclosed in the Disclosure Schedule pursuant to this Section 4.15 is a valid and binding agreement of the Company and is in full force and effect in accordance with its terms, and neither the Company nor, to the Knowledge of the Company, any other party thereto is in default or breach in any material respect under the terms of any of the foregoing Contracts (a “default” being defined for purposes of this Agreement as an actual default or event of default or the existence of any fact or circumstance which would, upon receipt of notice or passage of time, constitute a default or right of termination), nor will the consummation of the Transactions give rise to any such default or breach. As of the date of this Agreement, no party to any of the foregoing Contracts has exercised any termination rights with respect thereto, and, other than disputes in the ordinary course of business, no party has given notice of any material dispute with respect to any of the foregoing Contracts that remain unresolved. True and correct copies of each of the written Contracts including any amendments thereto (subject to customary redaction of competitively sensitive information) have been made available to Parent (including pursuant to a “clean team” or similar agreement between the parties). Certain Relationships and Related Transactions. (a) No Related Party is indebted to the Company other than advances for expenses in accordance with the Company’s written policies, (b) no Related Party is a party to any contract or transaction that is still in effect with the
Company, (c) no Related Party owns any asset used in, or necessary to, the business of the Company, (d) no Related Party has filed any Action or, to the Knowledge of the Company, has any cause of action against the Company, (e) no Related Party controls or has an economic interest in any Person that has a material business relationship with the Company and (f) there is no transaction involving the Company of the nature described in Item 404 of Regulation S-K under the Securities Act. Insurance. Section 4.17 of the Disclosure Schedule contains a true and correct list as of the date of this Agreement of all insurance policies maintained by or on behalf of the Company (the “Insurance Policies”). True and correct copies of the Insurance Policies have been made available to Parent. The Insurance Policies are in full force and effect, all premiums due thereon have been paid and the Company has complied in all material respects with the provisions of such Insurance Policies. The Company has not received any written notices from any issuer of any of the Insurance Policies canceling or amending them. There is no claim by the Company pending under any of such Insurance Policies as to which coverage has been denied or disputed by the underwriters and the Company has not received any notice stating that coverage has been questioned, denied or disputed by the underwriters of such policies. The Company has never maintained, established, sponsored, participated in or contributed to any self-insurance plan.





 

49 Intellectual Property. (a) Section 4.18(a)(i) of the Disclosure Schedule sets forth, as of the date of this Agreement, true and correct lists of: (i) the following Company Intellectual Property, including for each item, the jurisdiction (or, in the case of Internet domain names, the registrar) in which each such item has been registered or filed, the applicable registration, application or serial number or similar identifier, all actions that are required to be taken within ninety (90) days following the date of this Agreement in order to obtain, perfect or maintain each such item in full force and effect and any other Person that has an ownership interest in such item and the nature of such ownership interest: (A) all patents and pending patent applications; (B) all registered trademarks and service marks, Internet domain names, and pending trademark and service mark applications; and (C) all registered copyrights and pending copyright applications. For purposes of this Agreement, the “Company’s Registered Intellectual Property” shall mean the above category (i), collectively. (ii) Section 4.18(a)(ii) of the Disclosure Schedule sets forth, as of the date of this Agreement, true and correct lists of all Proprietary Products, social media accounts, and material unregistered trademarks owned or controlled by the Company. (b) The Company possesses and solely and exclusively owns all right, title and interest in and to all Company Intellectual Property free and clear of all Liens (other than Permitted Liens) and otherwise has valid rights to use all other Intellectual Property used or held for use in its business, as currently conducted (collectively, “Business Intellectual Property”); provided, that the foregoing shall not constitute a representation or warranty in respect of non- infringement of third party Intellectual Property. The Business Intellectual Property constitutes all the Intellectual Property used by the Company to operate and conduct its business as currently conducted and
constitutes all of the Intellectual Property needed by the Company to continue operating and conducting its business immediately after the Closing. The Company has not transferred (in whole or in part) ownership of, or granted any exclusive rights in, any Company Intellectual Property to any third party. (c) All of the Company’s Registered Intellectual Property is subsisting and, to the Knowledge of the Company, valid and enforceable (except with respect to applications), and all necessary documents and certificates in connection with the Company’s Registered Intellectual Property have been filed with, and all relevant fees have been paid to, the relevant patent, copyright, trademark or other authorities in the United States or foreign jurisdictions, as the case may be, for the purposes of perfecting, prosecuting, and maintaining the Company’s Registered Intellectual Property.





 

50 (d) The conduct of the business of the Company (including, for clarity, the design, development, hosting, marketing, sale, distribution and/or provision of Proprietary Products) does not infringe upon, dilute, misappropriate or otherwise violate any Intellectual Property of any Person or constitute unfair competition or trade practices under the laws of any jurisdiction. (e) As of the date of this Agreement, (i) there is no pending or threatened in writing, Action in any jurisdiction, challenging the use, ownership, registrability, validity or enforceability of any Company Intellectual Property or alleging that the activities or the conduct of the Company’s business dilutes, misappropriates, infringes, or violates the Intellectual Property of any Person and (ii) the Company is not party to any settlement, covenant not to sue, consent, decree, stipulation, judgment, or order resulting from any Action which (A) permits third parties to use any of the Company Intellectual Property without payment, (B) materially restricts or impairs the Company’s rights in the Company Intellectual Property, (C) materially restricts or impairs the Company’s business in order to accommodate any other Person’s Intellectual Property or (D) requires any future payment by the Company to any Person. (f) To the Company’s Knowledge, no Person is misappropriating, infringing, diluting or violating any Company Intellectual Property. The Company has no pending or threatened in writing Action in any jurisdiction alleging any Person is misappropriating, infringing, diluting or violating any Company Intellectual Property. (g) The Company has taken commercially reasonable measures to maintain the secrecy of all confidential information and all trade secrets owned by the Company or provided to the Company by any other Person. All past and present employees, advisors, consultants and independent contractors of the Company who have made contributions to the development of any material
Intellectual Property for or on behalf of the Company have entered into a valid and enforceable written agreement that assigns to the Company by way of a present assignment, all of their right, title and interest in and to the portions of such Intellectual Property developed by them in the course of their work for the Company. To the Company’s Knowledge, no past or present employee, officer, advisor, consultant, independent contractor or other third party is in violation of their confidentiality and nondisclosure and/or assignment of inventions agreement(s), as applicable, with the Company. (h) The Company has not granted nor is the Company obligated to grant access or a license to any of its source code for Company Software or otherwise make such source code available (including, in any such case, any conditional right to access or under which the Company has established any escrow arrangement for the storage and conditional release of any of its source code) other than to current employees or third-party consultants, independent contractors or other third parties who are subject to a written confidentiality agreement and permitted to access portions of the Company Software solely to the extent necessary to provide development, maintenance or repair services therefor. (i) Section 4.18(i) of the Disclosure Schedule accurately identifies, as of the date of this Agreement, (i) each item of Open Source Code that is currently contained in, distributed with, or incorporated into any Proprietary Product, (ii) the applicable license governing each such item of Open Source Code, and (iii) whether such Open Source Code is modified and/or





 

51 distributed by the Company. No Proprietary Product is subject to the provisions of any Open Source Code license (including any general public license, limited general public license or other similar Contract) which require the licensing of such Proprietary Product or any portion thereof for the purpose of making modifications or derivative works, require the distribution of such Proprietary Product or any portion thereof without charge, require the disclosure, licensing or distribution of any source code of any Proprietary Product or otherwise impose a limitation, restriction or condition on the right of the Company to distribute any Company Software or any portion thereof (excluding any requirements related to notice and attribution). The Company is in material compliance with the terms and conditions of all licenses for Open Source Code currently contained in, distributed with, or incorporated into any Proprietary Product. (j) Other than (i) routine inbound “click-wrap”, “shrink-wrap” and similar, commercially available software made available under standard end-user non-negotiated, non-exclusive license agreement, (ii) non-exclusive, standard end-user license agreements entered into in the ordinary course of business between the Company and its customers, (iii) non-disclosure agreements entered into in the ordinary course of business, (iv) nonexclusive feedback licenses and nonexclusive licenses to use trademarks, in each case that are incidental to the subject matter of the applicable agreement in which they are incorporated; and (v) standard agreements entered into in the ordinary course of business with Company’s employees, contractors, directors, and executives on a standard form of agreement made available to Parent prior to the date of this Agreement, Section 4.18(j) of the Disclosure Schedule lists, as of the date of this Agreement, (A) all Contracts to which the Company is a party with respect to any licenses of or other permissions to use
Intellectual Property granted to or by the Company, and (B) all Contracts that relate to the acquisition, divestiture, assignment or development (including joint development) of Intellectual Property to or by the Company (collectively, “Company IP Agreements”). (k) No funding or facilities of a Governmental Authority, university, college, other educational institution or research center was used in the development of any material Company Intellectual Property in a manner that adversely affects the Company’s ownership of such Company Intellectual Property. Except as would not reasonably be expected to be material, the Company has taken all commercially reasonable steps required under each Government Contract and applicable Legal Requirements, or the terms of any Government Contract or associated solicitations to assert, protect and support all Company Intellectual Property, so that no more than the minimum rights or licenses required under applicable Legal Requirements, regulations, or the terms of any Government Contract or associated solicitations will have been provided or offered to the applicable Governmental Authority or counterparty to such Government Contract. To the Company’s Knowledge, no current or former employee, founder, advisor, consultant or independent contractor of the Company who was involved in, or who contributed to, the creation or development of any material Company Intellectual Property has performed services for the government, university, college, or other educational institution or research center during a period of time during which such employee, founder, advisor, consultant or independent contractor was also performing services for the Company. (l) The Company has implemented and abides by commercially reasonable standards consistent with industry standards for companies providing similar services to protect the Company IT Assets from unauthorized disclosure, use or modification and to

maintain the security, integrity and continuous operation of the Company IT Assets, including to





 

52 prevent Contaminants. Since January 17, 2023, to the Company’s Knowledge, there has been no breach of security or unauthorized access involving any Company IT Assets. All Company Software and Company IT Assets are free of any “back door,” “time bomb,” “Trojan horse,” “worm,” “drop dead device,” “virus” or other software routines or hardware components that would reasonably permit unauthorized access or the unauthorized disablement or erasure of such Company IT Asset or Company Software or that would otherwise materially and adversely affect the operation, functionality, performance or use of such Company IT Asset or Company Software (collectively, “Contaminants”). (m) The Company owns or otherwise has a valid and enforceable right to use all Company IT Assets. The Company IT Assets (i) are in good working order, free from material defects, sufficient for the conduct of the Company’s business as currently conducted and materially function in accordance with all applicable documentation and specifications, (ii) are maintained and supported in accordance with standard industry practice, and (iii) to the Knowledge of the Company, since January 17, 2023, have not materially malfunctioned or had a material failure (except as has been remedied in a commercially reasonable manner). The Company has implemented and maintains commercially reasonable data backup, data storage, system redundancy and disaster avoidance and recovery procedures with respect to the information systems that they own or control. (n) AI Technologies. The Company has not developed, fine-tuned, optimized or created any Company-owned artificial intelligence models or similar models as proprietary products. The Company has (i) obtained all licenses and consents, provided all notices and disclosures, and taken all other steps required by Legal Requirements in order to collect and use all AI Inputs in the conduct of the Company’s business as
currently conducted (including as needed to use AI Inputs to develop, train, refine, fine tune, distill, test or improve the Company’s AI Technologies), and (ii) complied with all use restrictions and other requirements of any license, consent, right or other Contract (including any website terms of use or terms of service) governing the Company’s collection and use of such AI Inputs. The Company (i) uses all AI Technologies in material compliance with the applicable license terms; (ii) has not included and does not include any sensitive trade secrets or material confidential information of the Company, or of any Person under an obligation of confidentiality by the Company, in any prompts or inputs into any Generative AI Tools, except in cases where such Generative AI Tools do not use such information, prompts or services to train the machine learning or algorithm of such tools or improve the services related to such tools; and (iii) has not used AI Technologies to develop any material Company Intellectual Property that the Company intended to maintain as proprietary in a manner that it believes would affect the Company’s ownership or rights therein. The Company has not been subject to any (i) material Actions challenging the Company’s ethical, safe or responsible use of AI Technologies; (ii) Actions regarding the Company’s development or deployment of any Proprietary Products that include AI Technologies, including any allegations that any AI Input or AI Output infringes, violates or misappropriates a third party’s rights, including Intellectual Property, privacy or publicity rights; or (iii) requests for information or testimony from Governmental Authorities concerning any Proprietary Products that include AI Technologies. Privacy and Data Security.





 

53 (a) The Company is, and since January 17, 2023 has been, in material compliance with (i) all applicable Data Protection Laws, (ii) the Company’s own published policies relating to the privacy, security, or Company’s Processing of Personal Data, and (iii) all contractual commitments to which the Company is legally bound relating to the privacy, security, or Company’s Processing of Personal Data (collectively (i) through (iii), the “Company Privacy Commitments”). (b) To the extent required by applicable Data Protection Laws, the Company has implemented and complies in material respects with procedures for conducting due diligence on all third parties that have been engaged by the Company to Process Personal Data on behalf of the Company (collectively, “Data Partners”), to access, receive or otherwise Process Personal Data. The Company has since January 17, 2023 had contracts in place with all Data Partners which impose on such Data Partners obligations related to privacy, security, and the Processing of Personal Data that, at a minimum, comply in material respects with Company Privacy Commitments. (c) Since January 17, 2023, in relation to any Security Incident and/or actual, alleged, or potential violation of a Company Privacy Commitment, neither the Company nor to the Company’s Knowledge any Data Partner has (i) received any written subpoenas, demands, claims, complaints, or other written notices from any Governmental Authority or any other Person or (ii) been required to notify any Person. To the Company’s Knowledge, there are no facts or circumstances that could give rise to the occurrence of (i) or (ii). (d) The Company has implemented, and since January 17, 2023 maintained and complied in material respects with, reasonable technical, physical, and organizational measures, including a written information security program, that materially comply with applicable Company Privacy Commitments, and are designed to
protect the confidentiality, integrity, and availability of the Personal Data maintained within the Company IT Assets, and protect Personal Data and other confidential information from Security Incident. The Company regularly tests its written information security program by conducting security audits, penetration tests, and/or vulnerability scans, and the Company has not identified any medium, high, or critical vulnerabilities that have not been fully remediated. (e) Since January 17, 2023, to the Company’s Knowledge, neither the Company, nor to the Company’s Knowledge any Data Partners, has experienced any Security Incident. (f) To the Company’s Knowledge, the execution of this Agreement and the Company’s performance of its obligations hereunder shall not violate any Company Privacy Commitments or give rise to any right of termination or other right to impair or limit the Parent’s rights to own and Process any Personal Data used in or necessary for the operation of the Company’s business. (g) The Company maintains insurance coverage containing industry standard policy terms and limits that are reasonably appropriate to the risk of liability relating to any Security Incident, unauthorized Processing of Personal Data, or violation of the Company Privacy Commitments, and no claims have been made under such insurance policy(ies).





 

54 Benefit Plans. (a) Section 4.20(a) of the Disclosure Schedule includes a true and correct list of all material Company Plans, and the Company has provided or made available to Parent a complete copy of each material Company Plan (or, in the case of any unwritten Company Plan, a description of the material terms thereof), and all amendments thereto, as well as, if applicable, a copy of each trust or other funding arrangement, each summary plan description and summary of material modifications, and the most recent determination or opinion letter received from the IRS. To the extent applicable, the Company has delivered or made available to Parent true and correct copies of the most recently filed Form 5500 Series annual reports for each Company Plan, together with all schedules, attachments, and related opinions, all related agreements, insurance contracts and other agreements which implement each such Company Plan, and copies of any written correspondence from or to the IRS, the Department of Labor or other Governmental Authority relating to an investigation, audit or penalty assessment with respect to any Company Plan or relating to requested relief from any liability or penalty relating to any Company Plan. (b) The Company is and has been in material compliance with its obligations under the terms of each Company Plan. (c) Each Company Plan is currently in material compliance with, and has been administered and operated in material compliance with, its terms and all applicable statutes, orders, rules and regulations, whether as a matter of substantive Legal Requirement or in order to maintain any intended Tax qualification. Each Company Plan which is intended to be a “qualified plan” as described in Section 401(a) of the Code has obtained a determination or opinion letter from the IRS, or may rely on an opinion letter issued by the IRS with respect to a prototype plan adopted in accordance with the requirements for such reliance, or
has time remaining for application to the IRS for a determination of the qualified status of such Company Plan for any period for which such Company Plan would not otherwise be covered by an IRS determination and, to the Knowledge of the Company, there are no facts that could reasonably be expected to adversely affect such qualification. (d) Neither the Company nor its ERISA Affiliates maintain, sponsor or contribute to any single employer plan (as such term is defined in Section 4001(b) of ERISA) subject to Title IV of ERISA or any “multiemployer plan” (as such term is defined in Section 3(37) of ERISA), nor, since January 17, 2023, have they incurred any liability, including, withdrawal liability, with respect to any such plan that remains unsatisfied. No Company Plan is funded by, associated with or related to a “voluntary employees’ beneficiary association” within the meaning of Section 501(c)(9) of the Code. (e) With respect to all Company Plans and related trusts subject to ERISA, there are no “prohibited transactions” (as that term is defined in Section 406 of ERISA or Section 4975 of the Code) that could subject any Company Plan, related trust or party dealing with any such Company Plan or related trust to any tax or penalty on prohibited transactions imposed by Section 501(i) of ERISA or Section 4975 of the Code.





 

55 (f) There are no Actions (other than routine claims for benefits by employees of the Company or any ERISA Affiliate, or the beneficiaries or dependents of such employees, arising in the normal course of operation of a Company Plan) pending, or to the Knowledge of the Company, threatened, with respect to any Company Plan. (g) Except as set forth on Section 4.20(g) of the Disclosure Schedule, the Company does not have any obligations under any Company Plan to provide post-retirement medical benefits to any employee or any former employee of the Company other than statutory liability for providing group health plan continuation coverage under Part 5 of Title I of ERISA and Section 4980B of the Code or applicable state Legal Requirements or for a limited period of time following a termination of employment. (h) Except as set forth on Section 4.20(h) of the Disclosure Schedule, neither the negotiation or execution of this Agreement, nor the consummation of the Transactions will, either alone or in combination with another event, (i) entitle any current or former employee, officer or other service provider of the Company to any payment or benefit, including without limitation severance, retention or change of control bonus compensation or any other similar or additional right, or (ii) accelerate the time of payment or vesting, require the funding of, or increase the amount of compensation or benefits due to any such current or former employee, officer or other service provider, except in the case of (i) or (ii) as expressly provided in this Agreement. (i) Each Company Plan that is subject to the requirements of Section 409A of the Code has been operated in material compliance with such Section and the Treasury Regulations and notices promulgated thereunder. No Company Option has an exercise price that was less than the fair market value of the underlying equity as of the date such Company Option or equity award for which it was exchanged
or substituted, was granted. (j) No amounts paid or payable under the Company Plans or to any “disqualified individual,” as defined in Section 280G(c) of the Code, with respect to the Company will fail to be deductible for federal income Tax purposes by virtue of Section 280G of the Code, determined without regard to any payments or benefits provided by Parent or its Affiliates that are not fully disclosed to the Company at least ten Business Days prior to Closing. Personnel. (a) Section 4.21(a) of the Disclosure Schedule sets forth, as of the date of this Agreement, with respect to each current Employee (including any Employee who is on a leave of absence) (i) the name of such Employee, (ii) the original hire date of such Employee, (iii) such Employee’s title, (iv) such Employee’s annualized base salary or hourly rate of pay as of the date of this Agreement (as applicable), (v) such Employee’s bonus and/or commission eligibility, (vi) the Employee’s work location, (vii) status as exempt or non-exempt, (viii) status as part- or full-time and (viii) active or inactive status. (b) Section 4.21(b) of the Disclosure Schedule contains a list, as of the date of this Agreement, of Service Providers who are currently engaged by and performing services for the Company and the respective compensation of each such Service Provider. Any agreements between the Company and a Service Provider have been delivered or provided to Parent.





 

56 (c) Any written Employment Agreement, offer letter and any amendment thereto for any Employee as of the date of this Agreement has been delivered or provided to Parent. Except as set forth in Section 4.21(c) of the Disclosure Schedule, the employment of each of the current Employees is terminable by the Company at-will (except for Contracts governed by a jurisdiction that does not recognize the “at-will” employment concept), and, except as required by applicable Legal Requirement, the Company does not have any obligation to provide any particular form or period of notice prior to terminating the employment of any of its current Employees. The Company has not entered into any written agreement that obligates Parent or any of Parent’s Affiliates to make an offer of employment to any Employee or Service Provider. (d) The Company has delivered to Parent copies of all employee manuals and handbooks with respect to Employees that are in effect as of the date of this Agreement. (e) As of the date of this Agreement, (i) none of the current officers or other Employee of the Company with a title of vice president or senior has given the Company written notice terminating his or her employment with the Company, including in connection with a sale of, or business combination relating to, the Company or in connection with this Merger; and (ii) the Company does not have a present intention to terminate the employment or engagement of any current Employee or Service Provider. (f) The Company is in compliance in all material respects with all applicable Legal Requirements relating to the employment of labor, including all such Legal Requirements relating to wages, hours, collective bargaining, discrimination, civil rights, safety and health, immigration laws, employment laws, workers’ compensation and the collection and payment of withholding and/or social security Taxes and any similar Tax. (g) The Company is not subject to any collective
bargaining agreement or other contract with any labor union or labor organization that pertains to current or former employees of the Company, and no employee of the Company is represented by a labor union. There is not pending or, to the Company’s Knowledge, threatened, any picketing, labor strike, labor dispute, concerted work slowdown, lockout, walkout, concerted work stoppage or other similar material labor event involving employees of the Company, and, to the Company’s Knowledge, no union organizing activities are taking place or have taken place since January 17, 2023 with respect to such employees. (h) Since January 17, 2023, no allegations of sexual or other unlawful harassment or discrimination have been made against any director, Employee or Service Provider of the Company. During such period, there have been no proceedings or settlements involving such matters. Litigation. Except as set forth on Section 4.22 of the Disclosure Schedule, there is no, and since January 17, 2023 there has been no, (a) action, sanction, claim, charge, cause of action or suit (whether in contract or tort or otherwise), litigation (whether at law or in equity, whether civil or criminal), controversy, assessment, arbitration, audit, inquiry, examination, investigation, hearing, complaint, criminal prosecution, notice of violation, citation, summons, subpoena,





 

57 investigation of any nature, demand or other proceeding (public or private) to, from, by or before any arbitrator, court, tribunal or other Governmental Authority (collectively, “Actions”) pending, or to the Company’s Knowledge, threatened against or affecting the Company, any of its properties or the Merger or the other Transactions, in law or in equity, (b) governmental inquiry or investigation (but not an Action) pending or, to the Company’s Knowledge, threatened against or affecting the Company or any of its properties (including, any inquiry as to the qualification of the Company to hold or receive any Permit) or (c) to the Company’s Knowledge, Actions pending or threatened against any Related Party in connection with the business of the Company; and, to the Company’s Knowledge, there is no reasonable basis for any of the foregoing. Since January 17, 2023, there has been no, order, writ, injunction, judgment, settlement order or decree to which the Company or any of the material assets owned by the Company has been subject. There is no Action or suit by the Company pending, threatened or contemplated against any other Person. Compliance with Instruments; Laws. (a) Compliance with Instruments. The Company is not, and has not been, since January 17, 2023, (i) in violation of any term or provision of the Company Organizational Documents, (ii) in violation of any material Permit which is required for the operation of the business conducted by the Company, or (iii) in material violation of or default under any Legal Requirement. Neither the Company nor, to the Company’s Knowledge, any officers, directors or employees of the Company (in their capacity as such), is, to the Company’s Knowledge, under investigation by any Governmental Authority with respect to, has been threatened to be charged with, or has been given notice of, any violation of any Legal Requirement. (b) Anti-Corruption. Since January 17, 2023, neither the
Company nor any director, officer, employee, or to the Company’s Knowledge, agent, representative, consultant or any other Person, in each case, acting for or on behalf of the Company (each a “Company Representative”) has directly or indirectly violated any Anti-Corruption Laws; nor has the Company or any Company Representative corruptly offered, paid, promised to pay, authorized, solicited, or received the payment of money or anything of value, directly or indirectly, to or from any Person, including any Government Official: (i) to influence any official act or decision of a Government Official; (ii) to induce a Government Official to do or omit to do any act in violation of a lawful duty; (iii) to induce a Government Official to influence the act or decision of a Government Entity; (iv) to secure any improper business advantage; (v) to obtain or retain business in any way related to the Company; or (vi) that would otherwise constitute an unlawful bribe, kickback, or other improper or illegal payment or benefit. Since January 17, 2023, the Company (x) has not made, offered, paid, promised, or authorized any Facilitation Payment to or for the benefit of any Government Official, (y) has not been the subject of any actual, suspected, or, to the Company’s Knowledge, threatened allegations, investigations (internal or government), litigation, voluntary or directed disclosures to any Government Entity (including but not limited to the U.S. Department of Justice, U.S. Securities Exchange Commission, or U.K. Securities Fraud Office), whistleblower reports, or other issues in any way related to the Anti-Corruption Laws and (z) has maintained and enforced commercially reasonable policies and procedures designed to





 

58 promote compliance by the Company and Company Representatives with the Anti-Corruption Laws. (c) Trade Controls. Since January 17, 2023, the Company and all Company Representatives have (i) been in compliance with all applicable Trade Control Laws (including obtaining and complying with any relevant government authorizations related to Trade Control Laws); and (ii) not been debarred or designated under any Trade Control Law. There is no current investigation, allegation, request for information or written inquiry by any Governmental Authority regarding the actual or possible violation of Trade Control Laws by either the Company or any Company Representative, and the Company has implemented and maintains policies and procedures to promote compliance with Trade Control laws. (d) Sanctions. Since January 17, 2023, neither the Company nor any Company Representative has (i) been a Sanctioned Person; or (ii) had dealings with a Sanctioned Person or Sanctioned Country. Since January 17, 2023, (x) the Company and Company Representatives have been in compliance with applicable Sanctions; (y) there have been no investigation, written allegation, request for information or inquiry by any Governmental Authority regarding the actual or possible violation of Sanctions by either the Company or, to the Company’s Knowledge, any Company Representative; and (z) the Company has not received any notice that there is an investigation, written allegation, request for information, or other inquiry by any Governmental Authority regarding any actual or possible violation of Sanctions. (e) Money Laundering. The operations of the Company are, and since January 17, 2023 have been, conducted at all times in material compliance with Money Laundering Laws, and no action, suit or proceeding by or before any court or Governmental Authority or any arbitrator involving the Company with respect to the Money Laundering Laws is
pending or, to the Knowledge of the Company, threatened. Banking Relationships; Powers of Attorney. Section 4.24 of the Disclosure Schedule sets forth, as of the date of this Agreement, a true and correct list of the name and location of each bank, brokerage or investment firm, savings and loan or similar financial institution in which the Company has an account or a safe deposit box or other arrangement, the account or other identifying numbers thereof and the names of all Persons authorized to draw on or who have access to such account or safe deposit box or such other arrangement. There are no outstanding powers of attorney executed by or on behalf of the Company. Company Names. Except as disclosed in Section 4.25 of the Disclosure Schedule, the Company has not had any prior names, and since its date of incorporation, the Company has not conducted business under any name other than its current name. Brokers and Finders. Except for KippsDesanto & Co. and as disclosed in Section 4.26 of the Disclosure Schedule, no broker, finder or financial advisor or other Person is entitled to any brokerage fees, commissions, finders’ fees, financial advisory fees or similar fees in connection with the transactions contemplated by this Agreement based on any arrangement or agreement made by or on behalf of the Company.





 

59 Anti-Takeover Statute Not Applicable. No “business combination,” “fair price,” “moratorium,” “control share acquisition” or other similar anti-takeover statute or regulation, including, but not limited to, Section 203 of the DGCL, or anti-takeover provision in the Company Organizational Documents is applicable to the Company, any shares of Company Stock or other Company Securities, this Agreement, the Merger or any of the other Transactions. Customers; Suppliers. Section 4.28 of the Disclosure Schedule sets forth a true and correct list of the top ten customers of the Company based on year-to-date revenues as of the Balance Sheet Date (the “Major Customers”), together with the amount of revenue for such period. The Company has not received any written or, to the Knowledge of the Company, verbal notice from any Major Customer indicating that such Major Customer: (i) will terminate its agreement(s) with the Company, (ii) will file for bankruptcy or cessation of business or (iii) otherwise will change other material terms of its business with the Company in a material way. Section 4.28 of the Disclosure Schedule sets forth a true and correct list of the top ten vendors of the Company based on dollar volume of year-to-date purchases as of the Balance Sheet Date (the “Major Suppliers”), together with the dollar volume of purchases for such period. The Company has not received any written or, to the Knowledge of the Company, verbal notice from any Major Supplier indicating that such Major Supplier: (i) will terminate its agreement(s) with the Company or (ii) otherwise will change other material terms of its business with the Company in a material way. The Company is not currently engaging, and since January 17, 2023 has not engaged, in a material dispute with a Major Customer or Major Supplier. 4.29 Government Contracts. (a) Since January 17, 2023, with respect to any Government Contract or any Government Bid, there has been no:
(i) written or, to the Company’s Knowledge, oral notification of any civil fraud, criminal or bribery investigation by any Governmental Authority against the Company; (ii) written request by a Governmental Authority for a contract price adjustment based on a claimed disallowance by the Defense Contract Audit Agency (or other applicable Governmental Authority) or written claim of defective pricing against the Company; (iii) dispute between the Company and a Governmental Authority that has resulted in a government contracting officer’s final decision against the Company, in each case, where the amount in controversy exceeds or is expected to exceed $25,000 in fines, penalties, legal fees, accounting fees or expenses to cure or, which, regardless of any monetary cost, could reasonably be expected to impede the Company from doing business with any Governmental Authority; or (iv) voluntary or mandatory disclosure to any Governmental Authority with respect to any irregularity, misstatement, significant overpayment, or violation of any Legal Requirement arising under or relating to any Government Contract or Government Bid. (b) Since January 17, 2023, with respect to any Government Contract or Government Bid, (i) all material written representations, certifications and disclosures made by the Company were true, accurate, and complete in all material respects when made; (ii) all invoices submitted by the Company were accurate in all material respects, and any required adjustments have been promptly credited and reported to the applicable customer and recorded in the financial records of the Company; and (iii) neither any Governmental Authority nor any prime contractor, subcontractor or other Person has provided written notice to the Company that it has, or is alleged





 

60 to have, materially breached or violated any Legal Requirement, representation, certification, disclosure, clause, provision or requirement pertaining to any Government Contract. (c) Since January 17, 2023, the Company has not performed any Government Contract subject to cost reimbursement requirements as defined by 48 C.F.R. Subpart 16.3, or otherwise subject to cost reimbursement requirements contained in 48 C.F.R. Parts 30 or 31. (d) The Company has not been audited, investigated or received any written notice of breach, show cause or default termination or termination for cause by any Governmental Authority with respect to any Government Contract. (e) Neither the Company, nor any of its officers, employees, agents, nor any “Principal” (as defined in FAR 52.209-5) of the Company has been debarred, or suspended from participation in the award of contracts with any Governmental Authority, or been the subject of a debarment, suspension or exclusion from participation in programs funded by any Governmental Authority, nor are any of them listed on the Excluded Party Listing (the “Listing”), nor has any such debarment, suspension or exclusion proceeding or proposed Listing been initiated. (f) The Company has all personnel security clearances (“PCLs”) necessary to conduct the business of the Company as is currently being conducted. To the Company’s Knowledge, there is no existing information, fact, condition or circumstance that would reasonably be expected to result in the revocation of any PCL of the officers, directors, or employees of the Company, in each case, that would be material to the Company (taken as a whole). No Other Representations or Warranties. Subject to Section 10.1: (a) Except for the representations and warranties set forth in this Section 4 and the other Transaction Documents, neither the Company nor any of its or their Affiliates, agents, officers, directors, Employees, stockholders, or representatives makes
(and the Company expressly disclaims) any express or implied representations or warranties with respect to the Company, the Company’s business and affairs, or the accuracy or completeness of any other information provided, or made available, to Parent or any of its Affiliates, agents or representatives in connection with the Transactions. (b) Neither the Company nor any other Person (including Affiliates, agents, officers, directors employees, stockholders or representatives of the Company) will have or be subject to any liabilities to Parent or any of its Affiliates, agents or representatives or any Person resulting from Parent’s use of, or the use by any of its Affiliates, agents or representatives of any such information (including information, documents, projections, forecasts or other material made available to employees, its Affiliates, agents or representatives in any “data rooms”) teaser, confidential information memorandum or management presentations in connection with the Transactions, unless any such information is expressly and specifically included in a representation or warranty contained in this Section 4 or another Transaction Document.





 

61 SECTION 5 REPRESENTATIONS AND WARRANTIES BY PARENT AND MERGER SUB Parent and Merger Sub represent and warrant to the Company that the statements in this Section 5 are true and correct as of the date of this Agreement and at the Effective Time (unless the particular statement speaks expressly as of another date, in which case it is true and correct as of such other date): Organization and Standing. (a) Each of Parent and Merger Sub is (i) a corporation duly organized, validly existing, and in good standing under the laws of the jurisdiction of its incorporation and (ii) duly qualified or licensed as a foreign corporation to do business, and is in good standing, in each jurisdiction where the character of the properties and assets occupied, owned, leased or operated by it or the nature of its business makes such qualification or licensing necessary, except where any failure to be so qualified, authorized or in good standing, individually or in the aggregate, would not be, and would not reasonably be expected to be, material to Parent or Merger Sub. (b) Each of Parent and Merger Sub has heretofore furnished to the Company a true and correct copy of its respective certificate of incorporation and bylaws, each as amended to date. Such certificates of incorporation and bylaws are in full force and effect. Neither Parent nor Merger Sub is in material violation of any of the provisions of its certificate of incorporation or bylaws. (c) Merger Sub is a direct, wholly owned subsidiary of Parent and was formed solely for the purpose of engaging in a transaction similar to the Transactions and, since its formation, Merger Sub has not and, as of the Effective Time, will not have, (a) carried on any business, (b) conducted any operations, (c) incurred any liabilities or obligations other than the execution of this Agreement, liabilities incidental to its formation, the performance of its obligations under this Agreement and matters ancillary thereto, (d) owned any
assets (other than assets with nominal value contributed upon its formation) or (e) issued any stock or other equity interests to any Person other than its sole stockholder. Authority for Agreement; No Conflict. (a) Each of Parent and Merger Sub has all necessary corporate power and authority to execute and deliver this Agreement, and each instrument required by this Agreement to be executed and delivered by each of Parent and/or Merger Sub at or prior to the Closing, and to perform their respective obligations under this Agreement and thereunder and to consummate the Transactions by this Agreement and thereby. The execution, delivery, and performance by Parent and Merger Sub of this Agreement, and each instrument required by this Agreement to be executed and delivered by Parent or Merger Sub at or prior to the Closing and the consummation by Parent and/or Merger Sub of the Transactions by this Agreement and thereby have been duly and validly authorized by all necessary corporate action, and no other corporate proceedings on the part of Parent or Merger Sub are necessary to authorize this Agreement, or to consummate the Transactions so contemplated. This Agreement has been and each instrument





 

62 required by this Agreement to be delivered by Parent or Merger Sub at or prior to the Closing will be duly and validly executed and delivered by Parent or Merger Sub, as the case may be, and, assuming the due authorization, execution, and delivery by the Company and the Securityholders’ Representative in respect of this Agreement, constitutes a legal, valid and binding obligation of Parent or Merger Sub, as the case may be, enforceable against Parent or Merger Sub in accordance with its terms, subject to bankruptcy, insolvency, reorganization or similar Legal Requirements of general application affecting the rights and remedies of creditors, and to general equity principles. (b) The execution, delivery and performance of this Agreement by Parent and Merger Sub, and each instrument required by this Agreement to be executed and delivered by Parent or Merger Sub at the Closing, the compliance by Parent and Merger Sub with the provisions of this Agreement and each instrument required by this Agreement to be executed and delivered by Parent or Merger Sub, as applicable, at the Closing and the consummation of the Transactions by this Agreement or thereby, will not (i) conflict with or violate the governing instruments of Parent or Merger Sub, each as currently in effect or (ii) violate any Legal Requirement applicable to Parent or Merger Sub, other than in the cases of clause (ii), for any such violation, individually or in the aggregate, that would not be, and would not reasonably be expected to be, material to Parent and Merger Sub, taken as a whole. (c) No vote or consent of the holders of any class or series of capital stock of Parent is necessary to approve this Agreement, and each instrument required by this Agreement to be executed and delivered by Parent and/or Merger Sub at or prior to the Closing. The vote or consent of Parent as the sole stockholder of Merger Sub (which shall have occurred prior to the Effective Time) is the only vote or
consent of the holders of any class or series of capital stock of Merger Sub necessary to approve this Agreement, and each instrument required by this Agreement to be executed and delivered by Parent and/or Merger Sub at the Closing. Valid Issuance; Sufficient Cash on Hand. Parent and Merger Sub will have on the Closing Date funds sufficient to pay, or cause to be paid, the Total Closing Date Cash Payment, the Adjustment Escrow Amount, the Securityholders’ Representative Fund Amount and any other amounts required to be paid at the Closing in connection with the consummation of the Transactions, including all related fees and expenses. Legal Proceedings. There are no Actions pending, or to the Knowledge of Parent and Merger Sub, threatened against or affecting Parent or any Subsidiary of Parent seeking to prevent, enjoin or otherwise delay the Transactions. Brokers and Finders. Except for arrangements for which Parent or its Affiliates shall be solely responsible, there are no claims for brokerage commissions, finders’ fees or similar compensation in connection with the transactions contemplated by this Agreement based on any arrangement or agreement made by or on behalf of Parent. Litigation. As of the date hereof, there is no Action pending (or, to the knowledge of Parent or Merger Sub, being threatened) against Parent or Merger Sub, that challenges, or that would reasonably be expected to have the effect of preventing, delaying, making illegal or otherwise interfering with, the Merger or any of the other transactions contemplated by this Agreement or





 

63 that, individually or in the aggregate, has had or is reasonably likely to have a Material Adverse Effect on Parent. Compliance with Law. Parent and its Subsidiaries are, and since January 17, 2023 have been, in compliance in all material respects with all Legal Requirements applicable to them. Since January 17, 2023, none of Parent, any of its Subsidiaries or any of its or their executive officers has received, nor, to the Knowledge of Parent, is there any basis for, any notice, order, complaint or other communication from any Governmental Authority or any other Person that Parent or any of its Subsidiaries is not in compliance in any material respect with any Legal Requirement applicable to it. 5.8 Parent Shares. (a) As of November 7, 2025, the authorized capital stock of Parent consists of 501,000,000 shares of capital stock, each with a par value of $0.0001 per share, of which: (i) 500,000,000 shares are Parent Common Stock, of which 436,551,228 shares of Parent Common Stock are issued and outstanding and (ii) 1,000,000 shares are preferred stock, par value $0.0001 per share (“Parent Preferred Stock”), of which zero shares of Parent Preferred Stock are issued and outstanding. (b) The shares of Parent Common Stock comprising the Additional Base Purchase Price (if any), when issued pursuant to this Agreement, will be duly authorized, validly issued, fully paid and non-assessable, and no stockholder of Parent or any of its Subsidiaries will have any preemptive right of subscription or purchase in respect thereof (except for any such rights that have been waived by the applicable stockholder). The shares of Parent Common Stock comprising the Additional Base Purchase Price (if any) will be issued with good and valid title, free and clear of all Liens other than Liens arising under applicable securities Laws, Parent’s governing documents or restrictions on transfer under this Agreement and the Lock-Up Agreement. The issuance of the Parent Common
Stock is intended to be exempt from registration under the Securities Act pursuant to Section 4(a)(2) or Regulation D of the Securities Act. CFIUS No Foreign Person. Neither Parent nor any of its Subsidiaries are a foreign person, as defined in 31 C.F.R. § 800.224. Parent and its Subsidiaries further represent that the transaction contemplated by this Agreement will not result in foreign control (as defined in 31 C.F.R. § 800.208) of the Company, and does not constitute a direct or indirect investment in the Company that affords a foreign person with any of the access, rights, or involvement contemplated under 31 C.F.R. § 800.211(b). No Other Representations and Warranties. (a) Except for the representations and warranties set forth in this Section 5 and the other Transaction Documents, none of Parent, Merger Sub or any of their respective Affiliates, agents, officers, directors, Employees, stockholders, or representatives makes (and each of Parent and Merger Sub expressly disclaims) any express or implied representations or warranties with respect to Parent, Merger Sub, Parent’s or Merger Sub’s business and affairs, or the accuracy or completeness of any other information provided, or made available, to the





 

64 Company, the Securityholders’ Representative or any of their respective Affiliates, agents or representatives in connection with the Transactions. (b) None of Parent, Merger Sub or any other Person (including the respective Affiliates, agents, officers, directors employees, stockholders or representatives of Parent and Merger Sub) will have or be subject to any liabilities to the Company, the Securityholders’ Representative or any of their respective Affiliates, agents or representatives or any Person resulting from the Company’s or the Securityholders’ Representative’s use of, or the use by any of their respective Affiliates, agents or representatives of any such information (including information, documents, projections, forecasts or other material made available to their respective employees, Affiliates, agents or representatives), teaser, confidential information memorandum or management presentations in connection with the Transactions, unless any such information is expressly and specifically included in a representation or warranty contained in this Section 5 or another Transaction Document. (c) Each of Parent and Merger Sub is an informed and sophisticated Person and has engaged expert advisors experienced in the evaluation and acquisition of companies such as the Company as contemplated under this Agreement. Each of Parent and Merger Sub has undertaken such investigation and has been provided with and has evaluated such documents and information as it has deemed necessary to enable it to make an informed and intelligent decision with respect to the execution, delivery and performance of this Agreement and all Transactions. Subject to Section 10.1, Parent and Merger Sub acknowledge and agree that they are relying exclusively on the representations set forth in Section 4 and the other Transaction Documents and their own examination and investigation of the Company and that they are not relying on any other statements or documents. (d)
Without limiting the generality of the foregoing, Parent and Merger Sub each acknowledges that the Company makes no representation or warranty with respect to (i) any projections, estimates or budgets delivered to or made available to Parent or Merger Sub of future revenues, future results of operations (or any component thereof), future cash flows, or future financial condition (or any component thereof) of the Surviving Corporation or the future business and operations of the Surviving Corporation or (ii) any other written information or documents made available to Parent or Merger Sub or their counsel, accountants or advisors with respect to the Company or any of its businesses, assets, liabilities or operations, except as expressly set forth in this Agreement and the other Transaction Documents. SECTION 6 COVENANTS Ordinary Course. (a) During the period from the date of this Agreement and continuing until the earlier of the valid termination of this Agreement pursuant to Section 7.4 or the Effective Time (the “Pre-Closing Period”), the Company covenants and agrees that, except as required by applicable Legal Requirements, as expressly contemplated by the Transaction Documents or as Parent shall otherwise consent in writing (which consent (x) shall not be unreasonably withheld, conditioned or delayed, (y) may be provided by electronic mail specifically stating such email





 

65 constitutes consent for purposes of this Agreement, and (z) shall be deemed granted if Parent has not consented or affirmatively withheld in writing its consent within five Business Days of the Company’s delivery of such request), the Company shall (i) conduct its business in the ordinary course of business, (ii) use commercially reasonable efforts to preserve current relationships with employees, customers, suppliers and other Persons with which the Company has significant business relations, and (iii) keep and maintain the assets and properties of the Company in good repair and normal operating condition, ordinary wear and tear excepted, in each case. (b) By way of amplification and not limitation of the provisions of Section 6.1(a), except as set forth on Section 6.1(b) of the Disclosure Schedule, as required by applicable Legal Requirements or as expressly contemplated by the Transaction Documents, the Company shall not, during the Pre-Closing Period, directly or indirectly, do or propose to do any of the following without the prior written consent of Parent (which consent (x) shall not be unreasonably withheld, conditioned or delayed, (y) may be provided by electronic mail specifically stating such email constitutes consent for purposes of this Agreement and (z) shall be deemed granted if Parent has not consented or affirmatively withheld in writing its consent within five Business Days of the Company’s delivery of such request): (i) amend or otherwise change the Company Organizational Documents; (ii) issue, grant, sell, dispose of, or encumber or otherwise mortgage, pledge or subject to any Lien, or authorize the issuance, grant, sale, disposition, encumbrance, mortgage or pledge of, any Company Securities (other than pursuant to the exercise of Company Options under the terms thereof); (iii) (A) split, combine, recapitalize or reclassify any of the Company Securities or issue or authorize or propose the issuance of any other securities in
respect of, in lieu of or in substitution for shares of any of the Company, (B) amend the terms or change the period of exercisability of any Company Securities, (C) purchase, repurchase, redeem or otherwise acquire any of the Company Securities, (D) declare or pay any dividend or make any other distribution to any Person or (E) propose to do any of the foregoing (other than, in each case, pursuant to the exercise of Company Options under the terms thereof); (iv) (A) acquire (by merger, consolidation, or acquisition of stock or assets or otherwise) any corporation, partnership or other business organization or division or business thereof or any material portion of the assets thereof, in any single transaction or series of transactions or (B) form any Subsidiary; (v) enter into any joint venture, joint development or other similar arrangement with one or more Persons; (vi) adopt a plan of complete or partial liquidation, dissolution, merger, consolidation, restructuring, recapitalization or other reorganization of the Company (other than the Merger) or make any material reductions in force; (vii) sell, lease, dispose of, or encumber or otherwise mortgage, pledge, or subject to any Lien (which shall include any exclusive license) any assets or properties





 

66 of the Company (other than for (A) dispositions of obsolete or worthless assets or (B) sales of immaterial assets with de minimis or no book value, in each case, in the ordinary course of business); (viii) (A) incur, assume, or guarantee any Indebtedness for borrowed money or assume, guarantee, or endorse or otherwise as an accommodation become responsible for, the obligations of any Person, or make any material loans or advances or capital contributions to or investments in any other Person, other than any advance of business expenses incurred in the ordinary course of business and any applicable policy of the Company or (B) cancel any third party Indebtedness owed to the Company; (ix) make or commit to make any capital expenditures or purchase of fixed assets which are, individually or in the aggregate, in excess of $100,000, or fail to make any material capital expenditures in the ordinary course of business; (x) (A) take any action to change accounting or Tax reporting policies or change any assumption underlying, or method of calculating, any bad debt contingency or other reserve or (B) change or modify in any material respect any of the Company’s business policies, procedures or practices with respect to credit, collection, payment, accounts receivable or accounts payable outside the ordinary course of business; (xi) make (inconsistent with the past practices of the Company), revoke or change any material Tax election or settle or compromise any material U.S. federal, state, local or foreign Tax Liability, Tax assessment, Tax offset or Tax Audit, change any annual Tax accounting period, adopt or change any material method of Tax accounting, agree to an extension or waiver of a statute of limitations in connection with any Action related to Taxes, fail to file any material Tax Return when due, fail to pay any amount of Taxes when due, file any Tax Return in a manner inconsistent with past practice of the Company or file any amended Tax
Return, make any voluntary Tax disclosure, surrender any right to claim a material refund (other than through the passage of time), credit or similar Tax benefit or enter into any closing agreement affecting any material Tax Liability; (xii) (A) amend, assign, terminate, or waive any material right under any Material Contract other than in the ordinary course of business, or (B) enter into any Contract that would have been a Material Contract if in existence as of the date hereof, other than entry into contracts with customers in the ordinary course of business; (xiii) sell, assign, license, dispose, divest, abandon, allow to lapse or otherwise transfer to any Person any rights to any material Company Intellectual Property, except for non-exclusive licenses granted in the ordinary course of business; (xiv) commence an Action (other than (A) for the routine collection of bills or (B) in such cases where the Company in good faith determines that failure to commence an Action could result in the harm to the Company, provided that the Company consults with Parent prior to the filing of such Action); (xv) settle or compromise any pending or threatened Action that (A) would involve the payment by the Company of an amount greater than $100,000, (B) involves





 

67 or results in any material restriction on the business or operation of the Company or (C) includes any admission of fault or wrongdoing by the Company; (xvi) except in the ordinary course of business or as required by any Company Plan or Contract set forth on Section 6.1(b)(xvi) of the Disclosure Schedule, (A) increase the compensation payable or to become payable to any of its Employees, officers or directors, (B) modify any existing salary, bonus, commission, severance, equity compensation, or other equity arrangements or any other compensatory arrangements with any such Persons or modify or waive any of the terms or conditions thereof or the performance or other criteria or conditions to payment or earning thereof, (C) make any loan, advance or capital contribution to, or grant any bonus, severance or termination pay to, or terminate, enter into or amend any employment, severance or similar Contract with any of its directors, officers or other Employees, (D) establish, adopt, enter into, terminate, amend or otherwise change the coverage or benefits available under, any Company Plan for the benefit of any of its current or former directors, officers or employees, other than as specifically provided by this Agreement and for purposes of adjusting health and welfare benefits in connection with an annual renewal process, as long as such adjustment does not materially increase the cost to the Company of providing such benefits or operate to self-insure such benefits, (E) terminate any Employee or other Service Provider (other than for cause) or (F) hire any individual to serve as an employee or Service Provider to the Company; (xvii) cancel or reduce any insurance coverage; (xviii) commence any new lines of business in which the Company is not engaged as of the date of this Agreement (or actively preparing to engage as of the date of this Agreement), or discontinue or shut down any lines of business in which it is engaged as of the date of this
Agreement; or (xix) take, or agree in writing or otherwise to take, any of the actions described above in this Section 6.1. (c) Notwithstanding anything herein to the contrary, the Company is hereby expressly permitted to take all necessary steps and to make all necessary filings (including, but not limited to, IRS Form 3115) as may be required to effect a change in method of accounting from cash-basis to accrual-basis prior to the Closing; provided that prior to making any such filings, the Company shall deliver a draft of such filing to Parent at least fifteen (15) days prior to filing for Parent’s review and comment and the Company shall incorporate all reasonable comments provided by Parent to such filing; provided, further, if such change in accounting method is effected, the Company shall not make an election under Section 451(c) of the Code without Parent’s prior written consent. (d) During the Pre-Closing Period, Parent shall use commercially reasonable efforts to refrain from providing material nonpublic information regarding Parent or its Subsidiaries to any Company Securityholder.





 

68 Information Statement. (a) The Company shall use commercially reasonable efforts to, as soon as reasonably practicable (but no later than 10 Business Days) following the execution and delivery of this Agreement, deliver or cause to be delivered the information statement describing this Agreement, the Merger and the provisions of Section 262 of the DGCL (the “Information Statement”), in a form reasonably acceptable to Parent, to those Company Stockholders that did not execute the Company Stockholder Written Consent for the purpose of informing them of the approval of the Merger, the adoption of this Agreement in accordance with Section 228 of the DGCL, and their rights under Section 262 of the DGCL. (b) Prior to the Effective Time, the Company shall notify the holders of Company Options of the Transactions to the extent required by the terms and conditions of the Company Plans. Access to Information. During the Pre-Closing Period, the Company shall afford Parent and Parent’s Representatives, upon reasonable advance notice, reasonable access (via electronic means to the greatest extent possible) during normal business hours to its premises, properties, books, records, financial, tax and accounting records (including the work papers of the Company’s independent accountants), Contracts, personnel, counsel, financial advisors and auditors in such manner as to not unreasonably disrupt or interfere with the normal operation of the Company during the Pre-Closing Period as Parent may reasonably request; provided, however, that the Company may restrict the foregoing access (x) to the extent that in its good faith judgment (after consultation with outside legal counsel) any applicable Legal Requirement requires the Company to restrict or prohibit access to any such properties or information, (y) as would be reasonably expected to violate the attorney-client or other legal privilege of the Company, or (z) for information of a nature consistent
with information to which Parent and the Company have agreed that Parent would not have access prior to the date hereof and that the Company deems, acting reasonably and in good faith based on advice of outside counsel (which takes into consideration the clean room procedures previously agreed to between the Company and Parent), to be competitively sensitive; provided, further, however, that the Company shall use commercially reasonable efforts to make alternative arrangements to disclose such information in a manner that does not violate such Legal Requirement, violate such privilege or include competitively sensitive information, as applicable. In addition, any information obtained from the Company pursuant to the access contemplated by this Section 6.3 shall constitute “Confidential Information” under the Confidentiality Agreement. Notwithstanding anything herein to the contrary, during the pre- Closing Period, Parent and Merger Sub shall not, without the prior written consent of the Company (not to be unreasonably withheld, conditioned or delayed), make inquiries of Persons having business relationships with the Company (including suppliers, third-party payers and customers) regarding the Company or such business relationships; provided, however, that this Section 6.3 shall not prohibit any contacts by Parent or Merger Sub with any such Persons in the ordinary course of business unrelated to the Transactions. Public Disclosure. During the Pre-Closing Period, the Parties shall consult with each other before issuing any press release or otherwise making any public statements with respect to this Agreement or the Transactions, and none of the Parties shall issue any press release or make any public statement prior to obtaining the other Party’s written approval, which approval shall not be





 

69 unreasonably withheld, conditioned or delayed, except that no such approval shall be necessary (i) to the extent disclosure may be required by applicable Legal Requirements (after consultation with outside legal counsel), provided that the other Parties shall have the right to review and comment on such disclosure prior to publication and the disclosing Party shall consider in good faith any such comments received, (ii) to the extent such public statements or press releases regarding this Agreement or the Transactions are consistent (with respect to both scope of information and audience) with previous press releases or public announcements made in compliance with this Section 6.4, (iii) to the extent such public statements or press releases are reasonably necessary in connection with any dispute between the Parties regarding this Agreement or the Transactions, and (iv) in the event of termination of this Agreement pursuant to the terms hereof prior to the Effective Time, solely with respect to public statements to each Party’s securityholders, employees, customers, suppliers or similar constituencies who were previously informed of the execution of this Agreement, to inform them of the termination of this Agreement. Notwithstanding anything in this Agreement to the contrary, following the Closing, the Securityholders’ Representative shall be permitted to: (a) after the public announcement of the Merger, publicly announce that it has been engaged to serve as the Securityholders’ Representative in connection with the Merger as long as such announcement does not disclose any of the other terms of the Merger or the other transactions contemplated herein; and (b) disclose information to employees, advisors, agents or consultants of the Securityholders’ Representative and to the Company Securityholders, in each case, as reasonably appropriate for the Securityholders’ Representative to carry out its obligations set forth herein, provided that such Persons are
subject to confidentiality obligations with respect thereto. For the avoidance of doubt, nothing contained herein shall restrict or prohibit Parent or any of its Affiliates or Representatives from making any announcements or communications regarding the Transactions, including filing this Agreement or any other Transaction Documents publicly with any Governmental Authority, if such announcement or communication (including filing) is required by applicable Legal Requirements (including any applicable securities Legal Requirements) or pursuant to any listing agreement with or rules of any national securities exchange or association. Director and Officer Indemnification. (a) Parent agrees that all rights to indemnification or exculpation in favor of any Person who is now, has been at any time prior to the date hereof, or becomes prior to the Closing Date, a director, officer, employee, fiduciary or agent of the Company (the “Insured Parties”), as provided in the Company Charter, Company Bylaws or an agreement between the Company and such Insured Party provided to Parent prior to the date hereof (the “Indemnification Agreements”), to the extent in effect as of the Closing Date with respect to any matters occurring prior to the Closing Date, shall survive the Closing and shall continue in full force and effect for a period of six years following the Effective Time, and that Parent shall cause the Surviving Corporation and the Company to, perform and discharge the Surviving Corporation’s and the Company’s obligations to provide such indemnity and exculpation. Parent shall not, and shall cause the Surviving Corporation and the Company not to amend, release or otherwise modify the indemnification and liability limitation or exculpation provisions of the Indemnification Agreements for a period of six years after the Effective Time in any manner that would adversely affect the rights thereunder of the Insured Parties unless such modification is required by

applicable Legal Requirements.





 

70 (b) Prior to the Effective Time, the Company shall purchase the D&O Insurance, with the premium for such D&O Insurance to be borne by Parent. In no event shall the aggregate cost of the D&O Insurance exceed 300% of the Company’s most recent annual premium allocation. (the “Maximum Premium”). If the aggregate annual premiums of such insurance coverage exceed the Maximum Premium, then the Company may obtain a policy with the greatest coverage available for a cost not exceeding the Maximum Premium from insurance carriers with the same or better credit ratings as the Company’s current insurance carriers with respect to officers’ and directors’ liability insurance and fiduciary duty insurance. For a period of six years after the Effective Time, Parent shall cause the Surviving Corporation and each of its Subsidiaries to maintain the D&O Insurance and refrain from taking any act that would cause the D&O Insurance to cease to remain in full force and effect. (c) Each Insured Party to whom this Section 6.5 applies shall be a third party beneficiary of this Section 6.5. The provisions of this Section 6.5 are intended to be for the benefit of each such Insured Party and his or her heirs. The obligations under this Section 6.5 shall not be terminated or modified in such a manner as to adversely affect any such Insured Party without his or her prior written consent. (d) In the event Parent, the Surviving Corporation or the Company or any of their respective Subsidiaries (i) consolidates with or merges into any other Person and shall not be the continuing or surviving corporation or entity of such consolidation or merger or (ii) transfers or conveys all or substantially all of its properties and assets to any Person, then, and in each such case, to the extent necessary, Parent shall cause proper provision to be made so that the successors and assigns of Parent, the Surviving Corporation or the Company or any of their respective Subsidiaries assume the
obligations set forth in this Section 6.5. Regulatory Filings; Exchange of Information; Notification; Reasonable Efforts. (a) Regulatory Filings. Each of Parent, Merger Sub and the Company shall coordinate and cooperate with one another and shall each use all reasonable best efforts to comply with, and refrain from taking any action that would impede compliance with, all applicable Legal Requirements, and as soon as reasonably practicable after the date of this Agreement, each of Parent, Merger Sub, the Company shall use reasonable best efforts to obtain or make all required consents, approvals, orders or authorizations of, or registrations, declarations or filings with, any Governmental Authority in connection with the Merger and the Transactions, including (i) the filing of Notification and Report Forms with the FTC and DOJ as required by the HSR Act as soon as practicable after the date of this Agreement but in any event prior to November 28, 2025, (ii) the making of any filings required under the Securities Act, the Exchange Act, any applicable state or securities or “blue sky” laws, and the securities laws of any other country, (iii) the making of any filings to DCSA required under 32 CFR 117.8(c)(7)(i), or (iv) any other applicable Legal Requirement relating to the Merger. Each of Parent, Merger Sub and the Company shall cause all documents that it is responsible for filing with any Governmental Authority under this Section 6.6(a) to comply in all material respects with all applicable Legal Requirements. (b) Parent hereby covenants and agrees to use its reasonable best efforts to secure termination of any waiting periods under the HSR Act or any other applicable Legal Requirement and to obtain the approval of the FTC, the DOJ and/or any other Governmental





 

71 Authority, as applicable, for the Merger and the Transactions, including by (i) proposing, negotiating, committing to, agreeing to and effecting, by consent decree, hold separate orders or otherwise, the sale, lease, divesture, disposition, or license (or holding separate pending such disposition) of any assets, operations, rights, product lines, licenses, properties, products, rights, services or businesses of Parent or its Affiliates, or the Company or its Affiliates, or any interest therein, (ii) otherwise taking or committing or agreeing to restrictions or actions that would limit Parent’s or its Affiliates’, or the Company’s or its Affiliates’ freedom of action or operations with respect to, or its or their ability to retain, any assets, operations, rights, product lines, licenses, properties, products, rights, services or businesses of Parent or its Affiliates, or the Company or its Affiliates, or any interest therein, (iii) otherwise agreeing to any other structural or conduct remedy with respect to Parent or its Affiliates, or the Company or its Affiliates, or any interest therein, (iv) agreeing to enter into, modify or terminate existing contractual relationships, contractual rights or contractual obligations, and promptly effecting the sale lease, license, divestiture, disposal and holding separate of businesses of Parent or its Affiliates, or the Company or its Affiliates, or any interest therein (any such actions above, a “Regulatory Remedy”), or (v) commencing or contesting any legal proceeding relating to the Merger or any of the other Transactions, provided, however, that notwithstanding anything to the contrary herein, Parent shall not be required to agree to or undertake (and the Company shall not agree to or undertake, other than at the written request of Parent) any Regulatory Remedy that (1) is not conditioned on the occurrence of the Closing or (2) individually or in the aggregate, would reasonably be expected to have a material adverse effect on the benefits that Parent reasonably expects to
derive from the consummation of the transactions contemplated by this Agreement. (c) Exchange of Information. Parent, Merger Sub and the Company each shall (and shall cause each of their respective Affiliates to) promptly supply the other with any information that may be reasonably required in order to effectuate or obtain any filings or other actions pursuant to Section 6.6(a). Except where prohibited by applicable Legal Requirements, and subject to the Confidentiality Agreement and any joint defense agreement entered into between the Parties or their counsel, each of Parent, Merger Sub and the Company shall (and shall cause each of their respective Affiliates to) (i) consult with the others prior to taking a position with respect to any such filing or other actions, (ii) to the extent reasonably required to permit appropriate coordination of efforts, permit the others to review and discuss in advance, and consider in good faith the views of the others in connection with, any draft submissions, analyses, appearances, presentations, memoranda, briefs, white papers, arguments, opinions and proposals before making or submitting any of the foregoing to any Governmental Authority in connection with this Agreement or the Transactions, (iii) coordinate with the others in preparing and exchanging such information, (iv) promptly provide the others (and their counsel) with copies of presentations or other advocacy submissions (and a summary of any oral presentations) made by such Party with any Governmental Authority in connection with this Agreement or the Transactions and (v) promptly provide the others (and their counsel) with advance notice of, and an opportunity to attend and participate in (to the extent permitted by the applicable Governmental Authority), any meeting with any Governmental Authority in connection with this Agreement or the Transactions. Each of Parent, Merger Sub and the Company may, as they deem necessary, designate any

sensitive materials to be exchanged in connection with this Section 6.6 as “Counsel Only.” Any such materials, as well as the information contained therein, shall be provided only to a receiving party’s outside and in-house counsel (and mutually- acknowledged outside consultants) and not disclosed by such counsel (or consultants) to any





 

72 employees, officers or directors of the receiving party without the advance written consent of the Party supplying such materials or information. (d) Notification. Each of Parent, Merger Sub and the Company will notify the others promptly upon the receipt of (i) any comments from any Governmental Authority in connection with any filings or other actions made pursuant to this Agreement and (ii) any request by any Governmental Authority for information or documents relating to, or amendments or supplements to any filings or other actions made pursuant to, or for information provided to comply in all material respects with, any Legal Requirements. Whenever any event occurs that is required to be set forth in an amendment or supplement to any filing or other action made pursuant to Section 6.6(a), Parent, Merger Sub and the Company, as the case may be, will promptly inform the others of such occurrence and reasonably cooperate in filing with the applicable Governmental Authority such amendment or supplement or providing it with such information or documents. (e) Reasonable Efforts. Upon the terms and subject to the conditions set forth in this Agreement, each of the Parties (other than the Securityholders’ Representative) agrees to use all reasonable efforts to take, or cause to be taken, all actions, and to do, or cause to be done, and to assist and cooperate with the other Parties in doing, all things necessary, proper or advisable to consummate and make effective, the Merger and the other Transactions, including using all reasonable efforts to (i) avoid any Action by any Governmental Authority, (ii) obtain all consents, approvals or waivers from Governmental Authorities or other Persons required in connection with the Transactions, and (iii) defend any Actions challenging this Agreement or the consummation of the Transactions and, if applicable, have vacated, lifted, reversed or overturned any order or judgment (whether temporary, preliminary
or permanent) that is in effect and that enjoins, restrains, conditions, makes illegal or otherwise restricts or prohibits the consummation of the Transactions. Parent will control and lead all communications with any Governmental Authority and determine and direct the strategy and process by which the Parties will seek required approvals from Governmental Authorities, subject to good faith consultations with the Company. The Company shall not commit to or agree with any Governmental Authority to stay, toll, or extend any applicable waiting period under the HSR Act, to delay certification of substantial compliance with any Second Request, or to otherwise delay consummation of the Merger or the Transactions, without the prior written consent of Parent. Post-Closing Benefits. (a) On the date following the Closing Date and for a period of 12 months thereafter, Parent shall provide the Continuing Employees (i) annual base salary or annual wage rate, as applicable, commission-based and cash incentive opportunities that, in the aggregate, are either no less favorable than those provided to such Continuing Employees immediately prior to the Closing Date or those provided to similarly situated employees of Parent or its Subsidiaries, whichever is more favorable to the Continuing Employee; and (ii) retirement benefits and health and welfare benefits (excluding, for the avoidance of doubt, any severance benefits), at levels that, in the aggregate, are either no less favorable than (x) those provided to such Continuing Employees immediately prior to the Closing Date or (y) those provided to similarly situated employees of Parent or its Subsidiaries, whichever is more favorable to the Continuing Employee. By way of amplification and not limitation of the provisions of the foregoing sentence, Parent shall honor the Continuing Employees’ existing commission-based incentive plan on the date following the





 

73 Closing Date and for a period of 12 months thereafter, including paying in full any commissions that are accrued but unpaid as of the Reference Time on or prior to the date on which they would have come due under the Company’s existing commission-based incentive plan, unless treatment under Parent’s policies would result in each Continuing Employee that is eligible as of the Reference Time to receive commission-based compensation under the Company’s commission- based incentive plan actually receiving commission-based incentive compensation that is equal to or greater than what they would have received under the Company’s existing commission-based incentive plan. Notwithstanding the foregoing, (i) nothing in this Agreement shall be interpreted or construed to confer upon any Employee any right with respect to continuance of employment by or other service with the Surviving Corporation, the Company, Parent, or any Subsidiary of Parent, nor shall this Agreement be interpreted or construed to create any third party beneficiary rights or interfere in any way with the right of the Surviving Corporation, the Company, Parent, or any Subsidiary of Parent to terminate or change any Employee’s or Service Provider’s employment or other association, compensation, or benefits at any time, or require the Surviving Corporation, the Company, Parent, or any Subsidiary to continue the employment or services of any Employee or Service Provider following the Effective Time, and (ii) nothing in this Agreement shall constitute an amendment of or interfere in any way with the right of the Surviving Corporation, the Company, Parent, or any Subsidiary of Parent to amend, terminate, or otherwise discontinue any or all plans, practices, or policies of the Surviving Corporation, the Company, Parent, or any Subsidiary of Parent in effect from time to time. (b) The Company shall, at Parent’s request, take all actions necessary and appropriate, including the
taking of all actions by the Company Board, to effectuate the termination of the Company Plan that is intended to comply with Sections 401(a) and 401(k) of the Code (the “Company 401(k) Plan”), with such termination to be effective as of the date immediately prior to the Closing Date. If Parent requests that the Company 401(k) Plan be terminated, the Company shall provide Parent with evidence that the Company 401(k) Plan has been terminated pursuant to resolutions of the Company Board. Parent shall use commercially reasonable efforts to cause, as soon as practicable following the termination of the Company 401(k) Plan, a plan of Parent or its Affiliates that is intended to meet the qualification requirements of Section 401(a) and 401(k) of the Code (the “Parent 401(k) Plan”), to accept rollovers of account balances (including any plan loans) under the Company 401(k) Plan of Continuing Employees, and Parent shall take reasonable steps to inform Continuing Employees of such ability to make such a rollover to the Parent 401(k) Plan. No-Shop. (a) The Company shall not, and shall not permit any of its Representatives to, directly or indirectly, (i) discuss, knowingly encourage, negotiate, undertake, initiate, authorize, recommend, propose or enter into, whether as the proposed surviving, merged, acquiring or acquired corporation or otherwise, any transaction involving or that could reasonably be expected to lead to an Acquisition Proposal, (ii) knowingly facilitate, knowingly encourage, solicit or initiate discussions, negotiations or submissions of proposals or offers in respect of an Acquisition Proposal, or (iii) knowingly furnish or cause to be furnished, to any Person, any information concerning the business, operations, properties, or assets of the Company for the purpose of facilitating, soliciting or initiating an Acquisition Proposal.





 

74 (b) The Company shall notify Parent orally and in writing promptly (but in no event later than two Business Days) after receipt by the Company, or any of its Representatives, of (i) any Acquisition Proposal from any Person, other than Parent, and the material terms and conditions of such proposal, or (ii) any request for non-public information relating to the Company or for access to the properties, books or records of the Company by any Person other than the ordinary course of business unrelated to an acquisition, other than Parent. The Company shall inform such Person that it is contractually prohibited from engaging in discussion regarding such Acquisition Proposal, or is contractually prohibited from providing such information, as applicable. (c) The Company shall (and shall cause its Representatives to) immediately cease and cause to be terminated any existing discussions or negotiations with any Persons (other than Parent) conducted before the date of this Agreement with respect to any Acquisition Proposal. The Company shall not release any third party from the confidentiality and standstill provisions of any agreement relating to an Acquisition Proposal to which the Company is a party. Takeover Laws. If any state takeover law or similar Legal Requirement becomes applicable to this Agreement, the Merger or any of the other Transactions, the Company and the Company Board shall ensure that the Merger and the other Transactions may be consummated as promptly as practicable on the terms contemplated by this Agreement and otherwise to negate the effect of such Legal Requirement on this Agreement, the Merger and the other Transactions. R&W Insurance Policy. The R&W Insurance Policy shall not contain any entitlement to subrogation rights of recovery against the Company or any of its Representatives, except in the case of Fraud with respect to the specific representations and warranties contained in Section 4 (in each case, as
modified by the Disclosure Schedule) or in any Transaction Document, where Parent has relied on such Fraud and a Person has suffered losses covered by the R&W Insurance Policy as a result thereof (and in such case, such entitlement to subrogation rights of recovery shall be limited to such Person committing such Fraud). Bank Accounts. The Company shall assist Parent, at Parent’s reasonable request, to obtain new signatory cards and/or replace the authorized signatories with respect to the Company’s bank accounts, in each case, effective as of the Closing Date. Electronic Data Room. Within five Business Days after the date of this Agreement, the Company shall deliver, or cause to be delivered, to Parent an electronic storage device containing all of the files in the “Project Atlas” electronic data room populated in connection with the Transactions and hosted by IntraLinks, in the manner organized on IntraLinks. Termination of Affiliate Contracts. On or before the Closing Date, except as set forth in Section 6.13 of the Disclosure Schedule and except for Liabilities relating to employment relationships and the payment of compensation and benefits in the ordinary course of business, the Company shall cause all Liabilities between the Company, on the one hand, and any Related Party, on the other hand, including (a) any Indebtedness, and (b) any Liabilities of the Company under Contracts (other than this Agreement and any Transaction Documents) with any Related Party, to be terminated without any continuing Liability on the part of the Company following the Closing,





 

75 and shall deliver evidence of the termination thereof in form and substance reasonably acceptable to Parent. NYSE Listing. If Parent has provided notice of a Stock Election, Parent shall make an supplemental listing application to the New York Stock Exchange for the listing of the shares of Parent Common Stock to be issued pursuant to this Agreement and shall use reasonable best efforts to cause such shares of Parent Common Stock to be approved for listing on the New York Stock Exchange, subject to official notice of issuance. Section 280G. Following the execution of this Agreement and prior to the Effective Time, the Company shall: (a) use reasonable best efforts to secure from each individual who has a right to any payments and/or benefits in connection with the transactions contemplated by this Agreement that could be deemed to constitute “parachute payments” (within the meaning of Section 280G of the Code and the Treasury Regulations promulgated thereunder) a waiver of such person’s rights to some or all of such payments and/or benefits (the “Waived 280G Benefits”) applicable to such individual so that all remaining payments and/or benefits applicable to such individual shall not be deemed to be “excess parachute payments” that would not be deductible under Section 280G of the Code; and (b) submit to its equityholders who are entitled to vote, in a manner that complies with Section 280G(b)(5)(B) of the Code and Treasury Regulations Section 1.280G-1 (the “Shareholders”) any such Waived 280G Benefits. At least seven days prior to soliciting the Section 280G waivers, and prior to seeking such Shareholder approval, the Company shall provide drafts of such waivers, Shareholder approval materials and related calculations to Parent for its review and comment (and shall not omit any timely comments provided by Parent). No later than three days prior to the Closing Date, the Company shall deliver to Parent evidence satisfactory to
Parent: (i) that a Shareholder vote was solicited in conformance with Section 280G of the Code and the Treasury Regulations promulgated thereunder, and the requisite Shareholder approval was obtained with respect to any payments and/or benefits that were subject to the Shareholder vote (the “280G Approval”); or (ii) that the 280G Approval was not obtained and, as a consequence, the Waived 280G Benefits shall not be made or provided. To the extent that any contract, agreement or plan will be entered into by, or at the direction of, Parent and/or any of its Affiliates and a “disqualified individual” at or prior to the Effective Time (the “Parent Arrangements”), Parent shall provide such Parent Arrangements to the Company at least 5 days prior to the Company’s solicitation of the Section 280G waivers and cooperate with the Company in good faith in order to calculate or determine the value (for purposes of Section 280G of the Code) of any payments or benefits granted or contemplated therein that may constitute “parachute payments”; provided that the Company’s failure to include the Parent Arrangements in the Section 280G vote documents described herein due to Parent’s breach of its obligations set forth herein will not result in a breach of this Section 6.15. SECTION 7 CONDITIONS TO CLOSING; CLOSING DELIVERIES; TERMINATION Conditions to Closing. (a) Conditions of Each Party. The respective obligations of each Party to consummate the Merger and effect the Transactions shall be subject to the satisfaction at or prior to the Closing Date of the following conditions:





 

76 (i) The Requisite Stockholder Approval shall have been obtained. (ii) No temporary restraining order, preliminary or permanent injunction, or other order or judgment preventing the consummation of the Merger shall have been issued by any court of competent jurisdiction and remain in effect. (iii) Antitrust and Foreign Investment Laws. (A) The waiting period (and any extensions thereof) (including any timing agreement with the DOJ or FTC), if any, applicable to the Merger or the other Transactions pursuant to the HSR Act shall have expired or otherwise been terminated and (B) all approvals, clearances and consents relating to the Merger or the other Transactions shall have been obtained, and all waiting periods (including any extensions thereof) (including any timing agreements with the applicable Governmental Authorities) relating to the Merger or the other Transactions shall have expired or otherwise been terminated, in each case, under the antitrust or foreign investment Legal Requirements set forth in Section 7.1(a)(iii) of the Disclosure Schedule. (b) Conditions of Parent and Merger Sub. The obligations of Parent and Merger Sub to consummate the Merger and effect the other Transactions shall be subject to satisfaction or, to the extent permitted by applicable Legal Requirements, waiver by Parent at or prior to the Closing Date of each of the following conditions: (i) Representations, Warranties and Covenants. (A) (I) Each of the Company Fundamental Representations shall be true and correct in all respects (except for any de minimis inaccuracies), in each case, at the Effective Time as though each such Company Fundamental Representation had been made at the Effective Time (except that those Company Fundamental Representations which address matters only as of a particular date shall remain true and correct in all respects (except for any de minimis inaccuracies) as of such date) and (II) each of the representations and warranties of the
Company in this Agreement (other than the Company Fundamental Representations) shall be true and correct (without giving effect to any limitation as to “materiality” or “Material Adverse Change” set forth therein), in each case, at the Effective Time as though such representation or warranty had been made at the Effective Time (except that those representations and warranties which address matters only as of a particular date shall remain true and correct as of such date), except for any inaccuracy or omission that, individually or in the aggregate, would not constitute a Material Adverse Effect. (B) The Company shall have performed and complied in all material respects with all covenants and obligations of this Agreement required to be performed and complied with by the Company as of the Effective Time. (ii) No Material Adverse Effect. Since the date of this Agreement, no Material Adverse Effect shall have occurred that is continuing. (iii) Chaillan PIIA Addendum; Restrictive Covenant Agreements. The Chaillan PIIA Addendum, the Restrictive Covenant Agreements and the Offer Letter shall be in full force and effect, without amendment.





 

77 (iv) Deliveries. Parent shall have received the items listed in Section 7.2(a). (c) Conditions of the Company. The obligations of the Company to consummate the Merger and effect the Transactions are subject to the satisfaction or, to the extent permitted by applicable Legal Requirements, waiver by the Company at or prior to the Closing Date of the following conditions: (i) Representations, Warranties and Covenants. (A) Each of the representations and warranties of Parent and Merger Sub in this Agreement shall be true and correct, in each case, at the Effective Time as though such representation or warranty had been made at the Effective Time (except that those representations and warranties which address matters only as of a particular date shall remain true and correct as of such date), except for any inaccuracy or omission that, individually or in the aggregate, would not reasonably be expected to prevent or materially impair or delay the ability of Parent or Merger Sub to consummate the Transactions. (B) Parent and Merger Sub shall have performed and complied in all material respects with all covenants and obligations of this Agreement required to be performed and complied with by them as of the Effective Time. (ii) Deliveries. The Company shall have received the items listed in Section 7.3. Closing Deliveries of the Company. Immediately prior to Closing, the Company shall deliver, or caused to be delivered, to Parent the following: (a) A certificate executed on behalf of the Company by its Chief Executive Officer certifying to the effect that, as of the Effective Time, each of the conditions set forth in Section 7.1(b)(i) and Section 7.1(b)(ii) has been satisfied. (b) A certificate of the Secretary of the Company dated as of the Closing Date, in form and substance reasonably satisfactory to Parent as to (i) the Company Organizational Documents, and the Company being in good standing (including attaching the Company Organizational Documents and
certificates of good standing dated not more than five Business Days prior to the Closing Date issued by the Secretary of State of the State of Delaware), (ii) the actions taken by the Company Board to authorize this Agreement, the Merger and the other Transactions and (iii) the incumbency and signatures of the officers of the Company executing this Agreement and the other agreements, instruments and other documents executed by or on behalf of the Company pursuant to this Agreement or otherwise in connection with the Transactions. (c) The Company Stockholder Written Consent, duly executed by the Company Stockholders that are party thereto. (d) The Certificate of Merger, duly executed by the Company. (e) The Paying Agent Schedule.





 

78 (f) The Company Securityholder Schedule, delivered with a certificate executed by the Company’s Chief Executive Officer certifying as to the calculations therein. (g) (i) Payoff letters from each counterparty in respect of the Repaid Debt, together with any applicable UCC termination statements and other documentation required to evidence the termination and repayment of the Repaid Debt at the Closing, in each case in a form reasonably acceptable to Parent, drafts of which shall have been provided to Parent at least five Business Days prior to Closing, and (ii) payment instructions for each counterparty in respect of the Repaid Debt and the Company Transaction Expenses, in each case together with wire transfer instructions for each such counterparty. (h) Resignations of each director and, to the extent requested by Parent, each officer of the Company, effective at or prior to the Effective Time. (i) A certificate dated as of the Closing Date from the Company satisfying the requirements set forth in Treasury Regulation Sections 1.1445-2(c)(3) and 1.897- 2(h), in form and substance reasonably satisfactory to Parent, certifying that the Company is not nor has been a “United States real property holding corporation” (as defined in Section 897(c)(2) of the Code) at any time during the five-year period ending on the Closing Date. (j) If Parent has provided notice of a Stock Election, the Lock-Up Agreements, duly executed by each Specified Company Securityholder. Closing Deliveries of Parent. Immediately prior to the Closing, Parent shall deliver, or cause to be delivered, to the Company, the following: (a) A certificate executed on behalf of Parent by one of its officers having the title of Chief Financial Officer or above certifying to the effect that, as of the Effective Time, the conditions set forth in Section 7.1(c)(i) have been satisfied. (b) If Parent has provided notice of a Stock Election, the Lock-Up Agreements, duly executed by Parent. Termination Prior to
the Effective Time. This Agreement may be terminated at any time prior to the Effective Time, by action taken or authorized by the board of directors or any authorized committee thereof of the terminating Party or Parties: (a) by mutual written consent of each of Parent and the Company; (b) by either the Company or Parent if the Merger shall not have been consummated by 11:59 p.m. (Eastern time) on March 10, 2026 (the “End Date”); provided, that the right to terminate this Agreement under this Section 7.4(b) shall not be available to any Party whose breach of this Agreement was the proximate cause of the failure of the Merger to occur on or before the End Date; (c) by either the Company or Parent if a Governmental Authority shall have issued or enacted any Legal Requirement or taken any other Action, in any case, having the effect of permanently restraining, enjoining or otherwise prohibiting the Merger, which Legal





 

79 Requirement or Action is final and non-appealable, as applicable; provided, however, that the right to terminate this Agreement under this Section 7.4(c) shall not be available to any Party whose failure to fulfill any of its obligations under this Agreement was the proximate cause of such Legal Requirement or Action; (d) by the Company, upon a breach of any representation, warranty, covenant or agreement set forth in this Agreement by Parent or Merger Sub such that, if such breach were not cured at or before the Closing, the conditions set forth in Section 7.1(c)(i) would not be satisfied; provided that if such inaccuracy in Parent’s or Merger Sub’s representations and warranties or breach by Parent or Merger Sub is curable prior to the End Date, then the Company may not terminate this Agreement under this Section 7.4(d) unless such breach is not cured within the earlier of (i) 30 days following the receipt of written notice from the Company by Parent of such breach and (ii) the End Date (it being understood that the Company may not terminate this Agreement pursuant to this Section 7.4(d) if such breach by Parent or Merger Sub is cured such that such conditions would then be satisfied); (e) by Parent, upon a breach of any representation, warranty, covenant or agreement set forth in this Agreement by the Company such that, if such breach were not cured at or before the Closing, the conditions set forth in Section 7.1(b)(i) would not be satisfied; provided that if such inaccuracy in the Company’s representations and warranties or breach by the Company is curable by the Company prior to the End Date, then Parent may not terminate this Agreement under this Section 7.4(e) unless such breach is not cured within the earlier of (i) 30 days following the receipt of written notice from Parent by the Company of such breach and (ii) the End Date (it being understood that Parent may not terminate this Agreement pursuant to this Section 7.4(e) if such breach by
the Company is cured such that such conditions would then be satisfied); or (f) by Parent, if the Requisite Stockholder Approval shall not have been obtained and evidence thereof delivered to Parent by 11:59 PM Eastern Time on the next Business Day following the date of this Agreement. Notice of Termination; Effect of Termination. If a Party wishes to terminate this Agreement pursuant to Section 7.4, then such Party shall deliver to the other Parties a written notice stating that such Party is terminating this Agreement and setting forth a brief description of the basis and in accordance with the applicable section of this Agreement on which such Party is terminating this Agreement and a citation of the applicable Section of this Agreement. Any valid termination of this Agreement under Section 7.4 will be effective immediately upon the delivery of a valid written notice of the terminating Party to the other Parties in accordance with Section 14.1. In the event of the termination of this Agreement as provided in Section 7.4, this Agreement shall be of no further force or effect without liability on the part of any Party; provided, however, that (a) notwithstanding anything in this Agreement to the contrary, the provisions set forth in Section 1.1 (Certain Definitions), Section 1.2 (Interpretation), Section 6.4 (Public Disclosure), this Section 7.5 (Notice of Termination; Effect of Termination), Section 9 (Fees and Expenses), Section 10.1 (No Recourse), Section 12.1(d) (Securityholders’ Representative) and Section 14 (Miscellaneous) shall survive the termination of this Agreement and (b) termination of this Agreement shall not relieve any Party from liability for damages resulting from Fraud or from its willful breach of this Agreement prior to such termination. No termination of this Agreement





 

80 shall affect the obligations of the Parties contained in the Confidentiality Agreement, all of which obligations shall survive termination of this Agreement in accordance with their terms. SECTION 8 SURVIVAL No Survival. All representations and warranties of the Parties set forth in this Agreement and the covenants and agreements of the Parties required to be performed or fulfilled prior to the Effective Time contained in this Agreement shall, in each case, terminate, expire and cease to have any further force or effect at the Effective Time. All other covenants and agreements which are to be performed or fulfilled at or after the Effective Time shall survive for the time periods specified therein and shall terminate once fully performed. Notwithstanding anything contained herein to the contrary, nothing in this Section 8.1 shall be construed to modify, limit or supersede Section 7.5 and nothing herein shall preclude any claims for Fraud. SECTION 9 FEES AND EXPENSES General. Except as otherwise provided in this Agreement, (a) all fees, costs and expenses of Parent or Merger Sub incurred in connection with this Agreement and the Transactions, including, (i) the fees and expenses of financial advisors, financial sponsors, legal counsel and other advisors, (ii) all filing fees incurred in connection with obtaining any necessary or appropriate governmental approvals pursuant to Section 7.1(a)(iii) and (iii) all fees, costs, and expenses related to the Paying Agent, shall be paid, or caused to be paid, by Parent or Merger Sub whether or not the Merger is consummated and (b) all fees, costs and expenses of the Company incurred in connection with this Agreement and the Transactions, including the fees and expenses of financial advisors, financial sponsors, legal counsel and other advisors, shall be paid by the Company whether or not the Merger is consummated. All such fees, costs and expenses identified in clause (b) of the preceding sentence shall be treated
as Company Transaction Expenses under this Agreement. SECTION 10 NO RECOURSE No Recourse. This Agreement may only be enforced against, and any Action based upon, arising out of or related to this Agreement may only be brought against, the Parties. Except to the extent named as a Party to this Agreement, and then only to the extent of the specific obligations of such Parties set forth in this Agreement, no past, present or future shareholder, member, partner, manager, director, officer, employee, Affiliate, agent or Representative of any Party hereto will have any liability (whether in contract, tort, equity or otherwise) for any of the representations, warranties, covenants, agreements or other obligations or liabilities of any of the Parties hereto or for any Action based upon, arising out of or related to this Agreement. Each of the non-Parties described in the immediately foregoing sentence shall be a third party beneficiary of this Section 10.1. Notwithstanding anything contained herein to the contrary, nothing in this Section 10.1 shall be construed to preclude any claims for Fraud. Notwithstanding the foregoing, this Section 10.1 shall not apply to Section 12, which shall be binding upon, and enforceable by the Securityholders’ Representative in its entirety against, the Company Securityholders.





 

81 Notwithstanding anything to the contrary in this Agreement, the maximum aggregate liability of any Company Securityholder for any and all claims for Fraud asserted by Parent, Merger Sub, the Surviving Corporation or any of their respective Affiliates shall not exceed the aggregate amount of Merger Consideration actually received by such Company Securityholder pursuant to this Agreement (net of any amounts withheld and after giving effect to any prior recoveries from such Company Securityholder), and each Company Securityholder's liability for Fraud shall be several and not joint. SECTION 11 TAXES Tax Document Retention and Cooperation. Parent, the Company and the Securityholders’ Representative (to the extent in its possession) agree to retain all books and records with respect to Tax matters pertinent to the Company relating to any taxable period beginning before the Closing Date until seven years following the Closing Date, and to abide by all record retention agreements entered into with any taxing authority. The Parties shall cooperate fully, as and to the extent reasonably requested by the other Party(ies), in connection with the filing of Tax Returns of the Company and any Audit or other inquiry related to Taxes of the Company. Transfer Taxes. All transfer, documentary, sales, use, stamp, registration, value added and other such Taxes and fees (including any penalties and interest) incurred in connection with the transactions contemplated by this Agreement (collectively, “Transfer Taxes”) will be paid by Parent. Parent, the Company and the Company Securityholders shall cooperate in timely making all filings, returns, reports and forms as necessary or appropriate to comply with the provisions of all applicable Legal Requirements in connection with the payment of such Transfer Taxes and shall cooperate in good faith to minimize the amount of any such Transfer Taxes payable in connection herewith. Notwithstanding the foregoing,
Transfer Taxes shall exclude any Taxes or fees based in whole or in part upon income, profits or gains. Straddle Periods. For the purposes of determining the Accrued Income Taxes and Net Working Capital, in the case of any Straddle Period, (a) the amount of any Taxes (other than property, ad valorem or similar Taxes) for the portion of the Straddle Period ending on the Closing Date will be determined based on an interim closing of the books as of the close of business on the Closing Date; provided, that, exemptions, allowances or deductions that are calculated on an annual basis shall be allocated between the period ending on and including the Closing Date and the period beginning after the Closing Date in proportion to the number of days in each period and (b) the amount of property, ad valorem or similar Taxes of the Company for a Straddle Period that relates to the portion of the taxable period ending on the Closing Date will be deemed to be the amount of such Tax for the entire Straddle Period multiplied by a fraction the numerator of which is the number of days in the portion of the Straddle Period ending on the Closing Date and the denominator of which is the number of days in such Straddle Period. Income Tax Refunds. Parent will pay over to the Paying Agent (for further distribution to the Company Securityholders) any Tax refunds or credits in lieu of a Tax refund (together with any interest paid on such refund or credit by a Governmental Authority, and net of any costs or expenses incurred by Parent, the Company or any of their Affiliates in obtaining such refunds or credits) of income Taxes of the Company for any taxable period (or portion thereof) ending on or





 

82 before the Closing Date, which Parent, the Company or any of their Affiliates receives after the Closing Date within five Business Days after receipt of such refund (or utilization of such credit against Taxes), but only to the extent such refund or credit (a) was not taken into account in determining Accrued Income Taxes, (b) is not attributable to a carryback of any losses, credits or other Tax items from any taxable period (or portion thereof) beginning after the Closing Date, (c) is a refund (or credit for overpayment) of Tax liabilities that were paid by the Company prior to the Reference Time or included as a liability in determining Accrued Income Taxes, and (d) is claimed on an originally filed income Tax Return after the Closing Date. Parent will, and will cause the Company to, use commercially reasonable best efforts to obtain any Tax refund of the Company to which the Company Securityholders are entitled pursuant to this Section 11.4, including by taking all such reasonable actions requested by Securityholders’ Representative to obtain such refund or credit; provided that Parent shall not be required to use any short form or accelerated procedures. Interim Period Tax Returns. The Company shall prepare and file, or cause to be prepared and filed all Tax Returns of the Company that are due (taking into account extensions) on or before the Closing Date. All such Tax Returns shall be prepared in a manner consistent with the past practice of the Company and, with respect to any such Tax Return that is (a) a federal or state income Tax Return or sales Tax Return showing at least $200,000 of Tax liability (for the avoidance of doubt, excluding payroll Tax Returns) and (b) filed after the date hereof and on or before the Closing Date (each such Tax Return, an “Interim Period Tax Return”), the Company shall provide a draft of such Interim Period Tax Return to Parent at least fifteen (15) days prior to the due date for filing such Interim Period Tax Return for
Parent’s review and comment and the Company shall incorporate all reasonable comments provided by Parent to such Interim Period Tax Return. SECTION 12 SECURITYHOLDERS’ REPRESENTATIVE Powers of the Securityholders’ Representative. (a) By voting in favor of the approval of this Agreement, the principal terms of the Merger, and the consummation of the Transactions, including the Merger, or participating in the Merger and receiving the applicable portion of the Merger Consideration, each Company Securityholder appoints and constitutes Shareholder Representative Services LLC as of the Closing as the representative, agent and attorney-in-fact for and on behalf of such Company Securityholders for all purposes in connection with this Agreement and the agreements ancillary to this Agreement, including to execute and deliver this Agreement, the Transaction Documents, and each other agreement to which the Securityholders’ Representative is or becomes a party to (collectively, the “Representative Agreements”) and for all other purposes under this Agreement and thereunder and to take any and all actions and make any and all decisions on behalf of the Company Securityholders under the Representative Agreements, including the exercise of the right to (i) give and receive notices and communications under the Representative Agreements, (ii) agree to, negotiate, enter into settlements and compromises of and comply with court orders with respect to disputes under any Representative Agreement, (iii) agree to, negotiate, enter into and provide amendments and supplements to and waivers in respect of any Representative Agreement, (iv) negotiate and agree to the amount of the Final Adjusted Purchase Price, and





 

83 (v) take all actions necessary or appropriate in the good faith judgment of the Securityholders’ Representative for the accomplishment of the foregoing. The Securityholders’ Representative agrees to act as, and to undertake the duties and responsibilities of, such agent and attorney-in- fact. This power of attorney is coupled with an interest and is irrevocable and shall survive the dissolution, death or incapacity of each of the Company Securityholders, subject to the following sentence. Such agency may be changed by the Company Securityholders upon the written approval of the holders of a majority in interest of the undistributed portions of the Adjustment Escrow Fund from time to time; provided, however, that the Securityholders’ Representative may not be removed unless holders of a majority in interest of the undistributed portions of the Adjustment Escrow Fund agree in writing to such removal and to the identity of the substituted agent. The Securityholders’ Representative may resign at any time. The identity of the Securityholders’ Representative may be changed, and a successor Securityholders’ Representative may be appointed, from time to time (including in the event of the resignation or the death, disability or other incapacity of the Securityholders’ Representative) by the Company Securityholders holding a majority interest in the Merger Consideration. No bond shall be required of the Securityholders’ Representative. From and after the Effective Time, a decision, act, consent or instruction of the Securityholders’ Representative shall be final, binding and conclusive upon each Company Securityholder. (b) Parent, Merger Sub and their respective Affiliates (including after the Effective Time, the Surviving Corporation and the Company) shall be entitled to rely on the appointment of the Securityholders’ Representative and treat such Securityholders’ Representative as the duly appointed attorney-in-fact of each Company Securityholder and as
having the duties, power and authority provided for in this Agreement. None of Parent, Merger Sub or their respective Affiliates (including after the Effective Time, the Surviving Corporation and the Company) shall be liable to any Company Securityholder for any actions taken or omitted by them in reliance upon any instructions, notice or other instruments delivered by the Securityholders’ Representative. (c) The Securityholders’ Representative shall serve as the Securityholders’ Representative without compensation (other than pursuant to the terms of that certain Engagement Letter to be entered into by and between the Securityholders’ Representative and a certain Company Securityholder) and shall administer the Securityholders’ Representative Fund to pay the Securityholders’ Representative’s reasonable out-of-pocket expenses incurred in the performance of his, her or its duties under this Agreement; provided, however, that each Company Securityholder agrees to reimburse the Securityholders’ Representative for such Company Securityholder’s pro rata share (based on such Company Securityholder’s Pro Rata Percentage) of all reasonable out-of-pocket expenses incurred by the Securityholders’ Representative in excess of the Securityholders’ Representative Fund Amount in the performance of his, her or its duties under this Agreement. (d) The Securityholders’ Representative will incur no liability of any kind to any of the Company Securityholders with respect to any action or omission by the Securityholders’ Representative in connection with the Securityholders’ Representative’s services pursuant to this Agreement and any agreements ancillary to this Agreement, except in the event of liability directly resulting from the Securityholders’ Representative’s gross negligence or willful misconduct. The Securityholders’ Representative shall not be liable to any of the Company





 

84 Securityholders for any action or omission pursuant to the advice of counsel. The Company Securityholders will indemnify, defend and hold harmless the Securityholders’ Representative from and against any and all losses, liabilities, damages, claims, penalties, fines, forfeitures, actions, fees, costs and expenses (including the fees and expenses of counsel and experts and their staffs and all expense of document location, duplication and shipment) (collectively, “Representative Losses”) arising out of or in connection with the Securityholders’ Representative’s execution and performance of this Agreement and any agreements ancillary to this Agreement, in each case as such Representative Loss is suffered or incurred; provided, that in the event that any such Representative Loss is finally adjudicated to have been directly caused by the gross negligence or willful misconduct of the Securityholders’ Representative, the Securityholders’ Representative will reimburse the Company Securityholders the amount of such indemnified Representative Loss to the extent attributable to such gross negligence or willful misconduct. If not paid directly to the Securityholders’ Representative by the Company Securityholders, any such Representative Losses may be recovered by the Securityholders’ Representative from (i) the funds in the Securityholders’ Representative Fund and (ii) the Adjustment Escrow Fund and any other amounts that become payable to the Company Securityholders hereunder at such time as and solely to the extent that remaining amounts would otherwise be distributable to the Company Securityholders under Section 3.5(e) or other applicable provision; provided, that while this Section 12.1(d) allows the Securityholders’ Representative to be paid from the aforementioned sources of funds, this does not relieve the Company Securityholders from their obligation to promptly pay such Representative Losses as they are suffered or incurred, nor does it
prevent the Securityholders’ Representative from seeking any remedies available to it at law or otherwise from and against the Company Securityholders. In no event will the Securityholders’ Representative be required to advance its own funds on behalf of the Company Securityholders or otherwise. Notwithstanding anything in this Agreement to the contrary, any restrictions or limitations on liability or indemnification obligations of, or provisions limiting the recourse against non-parties otherwise applicable to, the Company Securityholders set forth elsewhere in this Agreement are not intended to be applicable to the indemnities provided to the Securityholders’ Representative under this Section 12.1(d). The foregoing indemnities will survive the Closing, the resignation or removal of the Securityholders’ Representative or the termination of this Agreement. SECTION 13 RELEASE Release. Each Company Stockholder, on its own behalf and on behalf of its Affiliates, upon the Closing, shall be deemed to have, and hereby does, unconditionally and irrevocably release and forever discharge the Company, Parent, Merger Sub, the Surviving Corporation and any other Affiliate of Parent, including their respective officers, directors and employees, and their respective predecessors, successors and assigns, from (a) any and all obligations or duties the Company might have to such Company Stockholder and (b) any and all claims of liability, whether legal or equitable, of every kind and nature, which such Company Stockholder ever had, now has or may claim against the Company, Parent, Merger Sub, the Surviving Corporation or any other Subsidiary of Parent, in each case arising out of facts or circumstances occurring at any time on or prior to the Closing Date which relate to the Company Stockholder’s rights or status as a securityholder of the Company; provided, however, that such release shall exclude (i) those claims, liabilities, obligations and duties of the

Company, Parent and Merger Sub arising under this





 

85 Agreement, the other Transaction Documents and the Transactions, (ii) matters unrelated to the Company or the Transactions and (iii) to the extent applicable with respect to any Company Stockholder who is a director, officer or employee of the Company, (A) compensation not yet paid (including any amounts payable in connection with the consummation of the Transactions), (B) reimbursement for expenses incurred by any such Company Stockholder in the ordinary course of his or her employment which are reimbursable under the Company’s expense reimbursement policies, (C) accrued vacation, subject to the Company’s policies on accrual and carry forward, (D) any obligations of the Company to indemnify, exculpate or advance expenses to any officer or director (including as contemplated by Section 6.5), and (E) any rights of coverage under the D&O Insurance. Specific Term of Agreement. The terms and provisions of this Section 13 are specific terms of the Merger, and the approval and adoption of this Agreement and approval of the Merger by the Company Securityholders, as applicable, pursuant to the Company Stockholder Written Consent, or the participation in the Merger and receipt of the applicable portion of the Merger Consideration, shall constitute approval by such holders, as specific terms of the Merger, and the irrevocable agreement of such holders to be bound by such terms and provisions. SECTION 14 MISCELLANEOUS Notices. All notices, requests, demands, consents and communications necessary or required under this Agreement shall be delivered by hand or sent by registered or certified mail, return receipt requested, by overnight prepaid courier or by electronic mail to: if to Parent, Merger Sub, the Surviving Corporation or the Company following the Closing: BIGBEAR.AI HOLDINGS, INC. 6811 Benjamin Franklin Dr. Suite 200 Columbia, MD 21046 Attention: Carolyn Blankenship Email:
carolyn.blankenship@bigbear.ai With a copy (which shall not constitute notice) to: Latham & Watkins LLP 1271 Avenue of the Americas New York, NY 10020-4834 Attention: Peter Harwich Leah Sauter Email: peter.harwich@lw.com leah.sauter@lw.com





 

86 if to the Company prior to the Closing: Ask Sage, Inc. 235 N Westmonte Drive 1st & 2nd Floors Altamonte Springs, FL 32714 Email: nicolas.chaillan@asksage.ai Attn: Nicolas Chaillan with a copy (which shall not constitute notice) to: Goodwin Procter LLP 520 Broadway, Suite 500 Santa Monica, CA 90401 Attention: David Pendergast Justin Smith E-mail: DPendergast@goodwinlaw.com JustinSmith@goodwinlaw.com if to the Securityholders’ Representative or, after Closing, to the Company Securityholders: Shareholder Representative Services LLC 950 17th Street, Suite 1400 Denver, CO 80202 Attention: Managing Director Email: deals@srsacquiom.com Telephone: (303) 648-4085 All such notices, requests, demands, consents and other communications shall be deemed to have been duly given or sent three days following the date on which mailed, or one day following the date mailed if sent by overnight courier, or on the date on which delivered by hand or by electronic email transmission (receipt confirmed), as the case may be, and addressed as aforesaid. After the Closing, any notice to be given to any Company Securityholders under this Agreement shall be given to the Securityholders’ Representative or, if for any reason there ceases to be a Securityholders’ Representative, to each Company Securityholder. Successors and Assigns. All covenants and agreements and other provisions set forth in this Agreement and made by or on behalf of any of the Parties shall bind and inure to the benefit of the successors, heirs and permitted assigns of such Party, whether or not so expressed. None of the Parties may assign, transfer or delegate any of their respective rights or obligations under this Agreement, by operation of law or otherwise, without the consent in writing of the Company, Parent and the Securityholders’ Representative; provided, that Parent and Merger Sub (including the Surviving Corporation) may, without obtaining the prior written
consent of the Company or the Securityholders’ Representative, assign any of its rights or delegate any of its obligations under this Agreement to (a) any Affiliate of Parent or (b) any successor of such Party by merger, by purchase of all or substantially all of the assets or stock of Parent, or otherwise (provided, that no





 

87 such assignment permitted herein shall relieve Parent from its obligations under this Agreement). Any purported assignment or delegation of rights or obligations in violation of this Section 14.2 is void and of no force or effect. Severability. In the event that any one or more of the provisions contained in this Agreement is held invalid, illegal or unenforceable in any respect for any reason in any jurisdiction, the validity, legality and enforceability of any such provision in every other respect and of the remaining provisions of this Agreement shall not be in any way impaired or affected, it being intended that each of the Parties’ rights and privileges shall be enforceable to the fullest extent permitted by applicable Legal Requirements, and any such invalidity, illegality and unenforceability in any jurisdiction shall not invalidate or render unenforceable such provision in any other jurisdiction. If any court of competent jurisdiction determines that any provision of this Agreement is invalid, illegal or unenforceable, such court is irrevocably authorized to fashion and enforce another provision (instead of the provision held to be invalid, illegal or unenforceable) that is valid, legal and enforceable and carries out the intentions of the Parties and, in the event that such court does not exercise such power, the Parties shall negotiate in good faith in an attempt to agree to another provision (instead of the provision held to be invalid, illegal or unenforceable) that is valid, legal and enforceable and carries out the Parties’ intentions to the greatest lawful extent under this Agreement. Third Parties. Except as set forth in Section 6.5 and Section 10.1, nothing in this Agreement expressed or implied is intended or shall be construed to confer upon or give to any Person, other than the Parties and their permitted successors and assigns, any rights or remedies under or by reason of this Agreement or any other certificate, document, instrument or agreement executed in connection with
this Agreement nor be relied upon other than the Parties and their permitted successors or assigns. Governing Law; Submission to Jurisdiction. This Agreement, and all matters arising out of or relating to this Agreement and any of the Transactions or in connection with to any matter which is the subject of this Agreement, including the validity of this Agreement and the rights and obligations of the Parties under this Agreement, shall be construed in accordance with and governed by the laws of the State of Delaware and the federal laws applicable therein. The Parties hereby irrevocably submit to the exclusive jurisdiction of first, the Chancery Court of the State of Delaware or if such court declines jurisdiction, then to the Federal District Court for the District of Delaware, in any Action arising out of or in connection with this Agreement or any of the Transactions or related to any matter which is the subject of this Agreement, and each Party hereby irrevocably agrees that all claims in respect of such Action may be heard and determined in such courts. The Parties hereby irrevocably waive any objection which they may now or hereafter have to the laying of venue of such Action brought in such court or any claim that such Action brought in such court has been brought in an inconvenient forum. Each of the Parties agrees that a judgment in such Action may be enforced in other jurisdictions by suit on the judgment or in any other manner provided by any applicable Legal Requirement. Each of the Parties hereby irrevocably consents to process being served by any Party to this Agreement in any Action by delivery of a copy thereof in accordance with the provisions of Section 14.1 and consents to the exercise of jurisdiction of the Chancery Court of the State of Delaware and the Federal District Court for the District of Delaware over it and its properties with respect to any action, suit or





 

88 proceeding arising out of or in connection with this Agreement or the Transactions or the enforcement of any rights under this Agreement. Waiver of Jury Trial. EACH OF THE PARTIES HERETO HEREBY IRREVOCABLY WAIVES ALL RIGHT TO TRIAL BY JURY AND ANY ACTION, PROCEEDING OR COUNTERCLAIM (WHETHER BASED ON CONTRACT, TORT OR OTHERWISE) ARISING OUT OF, RELATING TO OR IN CONNECTION WITH ANY MATTER WHICH IS THE SUBJECT OF THIS AGREEMENT OR THE ACTIONS OF ANY PARTY HERETO IN THE NEGOTIATION, ADMINISTRATION, PERFORMANCE OR ENFORCEMENT HEREOF. Specific Performance. The Parties agree that irreparable damage would occur in the event that any of the provisions of this Agreement were not performed in accordance with their specific terms or were otherwise breached. Accordingly, each of the Parties shall be entitled to specific performance of the terms of this Agreement, including an injunction or injunctions to prevent breaches of this Agreement and to enforce specifically the terms and provisions of this Agreement, in the Chancery Court of the State of Delaware and the Federal District Court for the District of Delaware, this being in addition to any other remedy to which they are entitled at law or in equity. Each of the Parties further waives (a) any defense in any action for specific performance that a remedy at law would be adequate and (b) any requirement under any Legal Requirement to post security as a prerequisite to obtaining equitable relief. Entire Agreement, Not Binding Until Executed. This Agreement, including the Disclosure Schedule, Schedules and Exhibits and the other agreements referred to in this Agreement (including the Confidentiality Agreement), is complete and constitutes the entire understanding of the Parties hereto with respect to the subject matter contained herein, and all promises,
representations, understandings, warranties and agreements with reference to the subject matter of this Agreement, and all inducements to the making of this Agreement relied upon by all the Parties, have been expressed in this Agreement or in such Disclosure Schedule, Schedules, Exhibits or such other agreements and this Agreement, including such Disclosure Schedule, Schedules, Exhibits and such other agreements, supersede any prior understandings, negotiations, agreements or representations by or among the Parties, written or oral, to the extent they related in any way to the subject matter of this Agreement or thereof. Neither this Agreement nor any of the terms or provisions of this Agreement is binding upon or enforceable against any Party unless and until the same is executed and delivered by all of the Parties. Waiver of Conflicts; Privilege. (a) Each of the Parties acknowledges and agrees that Goodwin Procter LLP (“Goodwin”) has acted as counsel to the Company in connection with the negotiation of this Agreement and consummation of the transactions contemplated hereby. (b) Parent hereby consents and agrees to, and agrees to cause Surviving Corporation and its Subsidiaries to consent and agree to, Goodwin representing the Securityholders’ Representative after the Closing in connection with any disputes arising under this Agreement or the Transactions, including with respect to disputes in which the interests of the Securityholders’ Representative may be directly adverse to Parent and its Subsidiaries (including





 

89 the Surviving Corporation and its Subsidiaries), and even though Goodwin may have represented the Company in a matter substantially related to any such dispute, or may be handling ongoing matters for the Company. Parent further consents and agrees to, and agrees to cause the Surviving Corporation and its Subsidiaries to consent and agree to, the communication by Goodwin to the Securityholders’ Representative of any Deal Communications. (c) In connection with the foregoing, Parent hereby irrevocably waives and agrees not to assert, and agrees to cause the Surviving Corporation and its Subsidiaries to irrevocably waive and not to assert, any conflict of interest arising from or in connection with (i) Goodwin’s prior representation of the Company and (ii) Goodwin’s representation of the Securityholders’ Representative prior to and after the Closing. (d) Parent further agrees, on behalf of itself and, after the Closing, on behalf of the Surviving Corporation and its Subsidiaries, that all communications that occurred prior to the Closing in any form or format whatsoever between or among any of Goodwin, the Company, the Securityholders’ Representative, and/or any Securityholder, or any of their respective directors, officers, employees or other representatives that relate in any way to the negotiation, documentation and consummation of the transactions contemplated by this Agreement or any dispute arising under this Agreement (collectively, the “Deal Communications”) shall be deemed to be retained and owned collectively by the Securityholders, shall be controlled by the Securityholders’ Representative on behalf of the Securityholders and shall not pass to or be claimed by Parent, the Surviving Corporation or any of its Subsidiaries. All Deal Communications that are attorney-client privileged (the “Privileged Deal Communications”) shall remain privileged after the Closing and the privilege and the expectation of client confidence relating thereto
shall belong solely to the Securityholders’ Representative and the Securityholders, shall be controlled by the Securityholders’ Representative on behalf of the Securityholders and shall not pass to or be claimed by Parent, the Surviving Corporation, or any of its Subsidiaries. (e) Notwithstanding the foregoing, (i) in the event that a dispute arises between Parent, the Surviving Corporation or its Subsidiaries, on the one hand, and a third party other than the Securityholders’ Representative, on the other hand, Parent, the Surviving Corporation or its Subsidiaries may assert the attorney-client privilege to prevent the disclosure of the Privileged Deal Communications to such third party; provided, however, that none of Parent, the Surviving Corporation or its Subsidiaries may waive such privilege without the prior written consent of the Securityholders’ Representative and (ii) in the event that a dispute arises between the Securityholders’ Representative and/or any Securityholder, on the one hand, and a third party other than Parent, the Surviving Corporation or its Subsidiaries, on the other hand, the Securityholders’ Representative and the Securityholders may not waive any privilege in respect of Privileged Deal Communications in a manner that would be adverse to Parent or its Affiliates (including the Surviving Corporation and its Subsidiaries), without Parent’s prior written consent. In the event that, after the Closing, Parent, the Surviving Corporation or its Subsidiaries is legally required by governmental order or otherwise to access or obtain a copy of all or a portion of the Privileged Deal Communications, Parent shall, as promptly as reasonably practicable and to the extent permitted by applicable Legal Requirements, notify the Securityholders’ Representative in writing (including by making specific reference to this Section 14.9(e)) so that the Securityholders’ Representative can seek a protective order at its own expense, and Parent agrees to use all

commercially reasonable efforts to assist therewith.





 

90 (f) To the extent that files or other materials related to the negotiation, documentation and consummation of the Transactions and maintained by Goodwin constitute property of its clients, only the Securityholders’ Representative shall hold such property rights and Goodwin shall have no duty to reveal or disclose any such files or other materials or any Privileged Deal Communications by reason of any attorney-client relationship between Goodwin, on the one hand, and Parent or the Company, on the other hand. Amendments; No Waiver. Subject to applicable Legal Requirements, any provision of this Agreement may be amended or waived prior to the Effective Time if, but only if, such amendment or waiver is in writing and is signed, in the case of an amendment, by each of the Parties, or, in the case of a waiver, by each Party against whom the waiver is to be effective; provided, that after approval and adoption of this Agreement and the Merger by the Company Stockholders and without their further approval, no amendment or waiver shall reduce the amount or change the kind of consideration to be received in exchange for any share of Company Stock. No course of dealing and no failure or delay on the part of any Party in exercising any right, power or remedy conferred by this Agreement shall operate as a waiver thereof or otherwise prejudice such Party’s rights, powers and remedies. The failure of any of the Parties to this Agreement to require the performance of a term or obligation under this Agreement or the waiver by any of the Parties to this Agreement of any breach under this Agreement shall not prevent subsequent enforcement of such term or obligation or be deemed a waiver of any subsequent breach under this Agreement. No single or partial exercise of any right, power or remedy conferred by this Agreement shall preclude any other or further exercise thereof or the exercise of any other right, power or remedy. [Signature Page Follows]
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Exhibit 99.1

BigBear.ai Announces Third Quarter 2025 Results and Definitive Agreement to Acquire Ask Sage

• Announces definitive agreement to acquire Ask Sage, a fast-growing Generative AI platform for secure distribution of AI models
and agentic AI capabilities, built specifically for defense and national security agencies and other highly-regulated sectors.
AskSage is expected to deliver annual recurring revenues (ARR) of approximately $25 million in 2025 (non-GAAP),
demonstrating a year-on-year increase of approximately six times AskSage's 2024 ARR. BigBear.ai will pay a total of $250 million
for the whole business, subject to customary adjustments for indebtedness, cash and working capital.

• Sequential improvement to the balance sheet and record cash balance of $456.6 million, as of September 30, 2025, positioning
the Company to accelerate growth.

• BigBear.ai continues to project full-year 2025 revenue between $125 million and $140 million.

McLean, VA– November 10, 2025 – BigBear.ai Holdings, Inc. (NYSE: BBAI) (“BigBear.ai” or the “Company”), a leader in AI-
powered decision intelligence solutions, today announced financial results for the third quarter of 2025 and issued an investor
presentation that has been posted to the Investor Relations section of the Company’s website.

“Today, I’m thrilled to announce that BigBear.ai has signed a definitive agreement to acquire Ask Sage, a cutting-edge and fast-
growing Generative AI platform for secure distribution of AI models and agentic AI capabilities, built specifically for defense and
national security agencies and other highly-regulated sectors. Ask Sage already supports more than 100,000 users on 16,000
government teams and across hundreds of commercial companies. It is a turnkey platform that’s in production today, at scale, in the
environments that matter most,” said Kevin McAleenan, CEO of BigBear.ai.

“By integrating Ask Sage with BigBear.ai, we are creating what the market has been asking for: a secure, integrated AI platform that
connects software, data, and mission services in one place,” continued McAleenan.

“Despite delays resulting from the government shutdown, we believe the potential for new business in the field of border security and
defense remains strong, and we expect to see those opportunities, including accelerated spending resulting from the One Big
Beautiful Bill, to materialize into contracts next year. BigBear.ai remains in a very strong position to benefit from the important task of
delivering cutting-edge secure technology solutions to support national defense and the defense industrial base,” continued
McAleenan.

“Subject to applicable approvals, we look forward to closing the Ask Sage acquisition and continuing to execute on our M&A strategy
to drive rapid growth.” said Sean Ricker, CFO of BigBear.ai.

*EBITDA, Adjusted EBITDA, and Adjusted EBITDA Margin are non-GAAP financial measures. See the “Non-GAAP Financial Measures” section in this press release for additional information and
reconciliations.
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Financial Highlights
• Revenue decreased 20% to $33.1 million for the third quarter of 2025, compared to $41.5 million for the third quarter of 2024

primarily due to lower volume on certain Army programs.
• Gross margin was 22.4% in the third quarter of 2025, compared to 25.9% in the third quarter of 2024, primarily due higher margin

programs in the third quarter of 2024 that were not repeated in the third quarter of 2025.
• Net income in the third quarter of 2025 was $2.5 million, compared to a net loss of $15.1 million for the third quarter of 2024. The

decrease in net loss was primarily driven by non-cash changes in derivative liabilities of $26.1 million associated with changes in
the fair value of the convertible features of the 2029 Notes and warrants, offset by an $8 million increase in SG&A.

• Non-GAAP Adjusted EBITDA* of $(9.4) million for the third quarter of 2025 compared to $0.9 million for the third quarter of 2024,
primarily driven by decreased gross margin as well as an increase in SG&A.

• SG&A of $25.3 million for the third quarter of 2025 compared to $17.5 million for the third quarter of 2024. The year-over-year
increase was primarily driven by an increase in marketing of $1.4 million, non-recurring strategic initiatives of $2.0 million and
SG&A labor and fringe costs of $4.3 million.

• Backlog of $376 million as of September 30, 2025.

Financial Outlook

For the year-ended December 31, 2025, the Company continues to project:
• Revenue between $125 million and $140 million

The anticipated acquisition of Ask Sage, Inc. is expected to close late in the fourth quarter of 2025 or early in the first quarter of 2026
and therefore, the Company does not expect the financial results of the acquisition to have a material impact on the Company’s
consolidated 2025 financial results.

The above information on financial outlook, and other sections of this release contain forward-looking statements, which are based
on the Company’s current expectations. Actual results may differ materially from those projected. It is the Company’s practice not to
incorporate adjustments into its financial outlook for proposed acquisitions, divestitures, changes in law, or new accounting standards
until such items have been consummated, enacted, or adopted, as the case may be. For additional factors that may impact the
Company’s actual results, refer to the “Forward-Looking Statements” section in this release.

*EBITDA, Adjusted EBITDA, and Adjusted EBITDA Margin are non-GAAP financial measures. See the “Non-GAAP Financial Measures” section in this press release for additional information and
reconciliations.
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Summary of Results for the Third Quarter Ended
September 30, 2025 and September 30, 2024

(Unaudited)

Three Months Ended September 30,
Nine Months Ended

September 30,
$ thousands (expect per share amounts) 2025 2024 2025 2024
Revenues $ 33,143  $ 41,505  $ 100,372  $ 114,409 
Cost of revenues 25,714  30,739  77,442  85,594 

Gross margin 7,429  10,766  22,930  28,815 
Operating expenses:

Selling, general and administrative 25,255  17,485  69,474  57,797 
Research and development 3,375  3,820  11,934  8,529 
Restructuring charges 660  —  4,257  1,317 
Transaction expenses —  —  —  1,450 
Goodwill impairment —  —  70,636  85,000 

Operating loss (21,861) (10,539) (133,371) (125,278)
Interest expense 4,604  6,552  14,139  19,389 
Net (decrease) increase in fair value of derivatives (26,125) (1,330) 142,962  14,396 
Loss on extinguishment of debt —  —  2,577  — 
Other income, net (2,878) (647) (5,021) (1,719)

Income (loss) before taxes 2,538  (15,114) (288,028) (157,344)
Income tax expense 17  21  56  22 

Net income (loss) $ 2,521  $ (15,135) $ (288,084) $ (157,366)

Basic net income (loss) per share $ 0.01  $ (0.06) $ (0.87) $ (0.69)
Diluted net loss per share $ (0.03) $ (0.06) $ (0.87) $ (0.69)

Weighted-average shares outstanding:
Basic 396,589,354  249,951,542  331,973,873  227,900,950 
Diluted 448,158,249  249,951,542  331,973,873  227,900,950 
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Consolidated Balance Sheets as of
September 30, 2025 and December 31, 2024

(Unaudited)

$ in thousands (except per share amounts)
September 30,

2025 December 31, 2024
Assets
Current assets:

Cash and cash equivalents $ 456,580  $ 50,141 
Held-to-maturity investments, net 130,084  — 
Accounts receivable, less allowance for credit losses 24,371  38,953 
Contract assets 2,180  895 
Prepaid expenses and other current assets 6,546  3,768 

Total current assets 619,761  93,757 
Non-current assets:

Property and equipment, net 1,439  1,566 
Goodwill 48,446  119,081 
Intangible assets, net 112,670  119,119 
Held-to-maturity investments, net 128,780  — 
Right-of-use assets 7,309  9,263 
Other non-current assets 1,351  990 

Total assets $ 919,756  $ 343,776 

Liabilities and stockholders’ equity (deficit)
Current liabilities:

Accounts payable $ 5,577  $ 8,455 
Short-term debt, including current portion of long-term debt —  818 
Accrued liabilities 18,299  19,496 
Contract liabilities 3,507  2,541 
Current portion of long-term lease liability 1,073  1,068 
Derivative liabilities 167,075  170,515 
Other current liabilities 2,392  73 

Total current liabilities 197,923  202,966 
Non-current liabilities:

Long-term debt, net 104,852  135,404 
Long-term lease liability 6,965  9,120 

Total liabilities 309,740  347,490 
Stockholders’ equity (deficit)

Common stock, par value $0.0001; 500,000,000 shares authorized and 435,777,718 shares issued and
outstanding at September 30, 2025 and 251,554,378 shares issued and outstanding at December 31,
2024 46  26 
Additional paid-in capital 1,527,239  625,130 
Treasury stock, at cost 9,952,803 shares at September 30, 2025 and December 31, 2024 (57,350) (57,350)
Accumulated deficit (859,725) (571,641)
Accumulated other comprehensive (loss) income (194) 121 

Total stockholders’ equity (deficit) 610,016  (3,714)
Total liabilities and stockholders’ equity $ 919,756  $ 343,776 
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Consolidated Statements of Cash Flows for the Nine Months Ended
September 30, 2025 and September 30, 2024

(Unaudited)

Three Months Ended September 30,
Nine Months Ended

September 30,
$ in thousands 2025 2024 2025 2024
Cash flows from operating activities:
Net income (loss) $ 2,521  $ (15,135) $ (288,084) $ (157,366)
Adjustments to reconcile net loss to net cash used in operating activities:

Depreciation and amortization expense 4,127  3,394  11,048  8,740 
Amortization of debt discount and issuance costs 2,159  3,516  6,949  10,259 
Amortization of discount on HTM investments (125) —  (125) — 
Equity-based compensation expense 5,321  5,168  17,040  16,074 
Goodwill impairment —  —  70,636  85,000 
Non-cash lease expense 1,330  190  1,954  553 
Provision for doubtful accounts —  44  351  220 
Deferred income tax benefit —  —  —  (37)
Loss on extinguishment of debt —  —  2,577  — 
(Decrease) increase in fair value of derivatives (26,125) (1,330) 142,962  14,396 

Changes in assets and liabilities:
Decrease (increase) in accounts receivable 3,972  836  14,239  (5,396)
(Increase) decrease in contract assets (1,479) (703) (1,285) 3,078 
(Increase) decrease in prepaid expenses and other assets (2,546) 297  (3,138) 1,540 
Increase (decrease) in accounts payable 2,150  (3,177) (2,889) (8,224)
Increase in accrued expenses 1,749  5,958  6,514  7,610 
(Decrease) increase in contracts liabilities (959) (983) 966  486 
(Decrease) increase in other liabilities (1,680) 29  168  (246)

Net cash used in operating activities (9,585) (1,896) (20,117) (23,313)
Cash flows from investing activities:

Purchases of HTM investments (258,739) —  (258,739) — 
Acquisition of business, net of cash acquired —  —  —  13,935 
Purchases of property and equipment (188) (137) (273) (304)
Capitalized software development costs (1,142) (4,171) (3,841) (7,396)

Net cash (used in) provided by investing activities (260,069) (4,308) (262,853) 6,235 
Cash flows from financing activities:

Proceeds from issuance of shares for exercised RDO and PIPE warrants —  —  64,673  53,809 
Payment of RDO and PIPE transaction costs —  —  (551) — 
Proceeds from at-the-market offerings 337,073  —  637,073  — 
Payment of transaction costs for at-the-market offerings (3,034) —  (8,284) — 
Repayment of short-term borrowings (367) (417) (818) (1,229)
Payment of debt issuance costs to third parties —  —  (4,679) — 
Proceeds from exercise of options 1,971  —  3,604  119 
Issuance of common stock upon ESPP purchase —  —  1,069  607 
Payments of tax withholding from the issuance of common stock (358) (3) (2,037) (3,143)

Net cash provided by (used in) financing activities 335,285  (420) 690,050  50,163 
Effect of foreign currency rate changes on cash and cash equivalents 104  (58) (641) (58)
Net increase (decrease) in cash and cash equivalents 65,735  (6,682) 406,439  33,027 
Cash and cash equivalents at the beginning of the period 390,845  72,266  50,141  32,557 
Cash and cash equivalents at the end of the period $ 456,580  $ 65,584  $ 456,580  $ 65,584 
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EBITDA* and Adjusted EBITDA* for the Third Quarter Ended
September 30, 2025 and September 30, 2024

(Unaudited)

Three Months Ended
September 30,

Nine Months Ended
September 30,

$ thousands 2025 2024 2025 2024
Net income (loss) $ 2,521  $ (15,135) $ (288,084) $ (157,366)
Interest expense 4,604  6,552  14,139  19,389 
Interest income (4,306) (635) (6,566) (1,807)
Income tax expense 17  21  56  22 
Depreciation and amortization 4,127  3,394  11,048  8,740 
EBITDA 6,963  (5,803) (269,407) (131,022)
Adjustments:

Equity-based compensation 5,321  5,168  17,040  16,074 
Employer payroll taxes related to equity-based compensation 260  29  1,886  741 
Net increase (decrease) in fair value of derivatives (26,125) (1,330) 142,962  14,396 
Restructuring charges 660  —  4,257  1,317 
Non-recurring strategic initiatives 3,520  1,568  5,131  4,942 
Non-recurring litigation —  574  30  1,119 
Transaction expenses —  —  —  1,450 
Non-recurring integration costs —  742  —  1,625 
Goodwill impairment —  —  70,636  85,000 
Loss on extinguishment of debt —  —  2,577  — 

Adjusted EBITDA $ (9,401) $ 948  $ (24,888) $ (4,358)

(1) Includes employer payroll taxes due upon the vesting of equity awards granted to employees.
(2) The change in fair value of derivatives during the three months ended September 30, 2025 relates to the remeasurement of the 2025 warrants, IPO warrants and the 2026 and 2029

Notes Conversion Options derivative liabilities. The change during the nine months ended September 30, 2025, relates to the $14.0 million loss recorded upon the exercise of the
2024 RDO and 2024 PIPE Warrants (the “2024 Warrants”) and issuance of the warrants in 2025 (the “2025 Warrants”) in connection with the warrant exercise agreements entered
into on February 5, 2025. During the nine months ended September 30, 2025, there was loss related to a mark-to-market adjustment of $59.9M adjustment for the debt to equity
conversions during the period. There was a loss related to the fair market value adjustment on the 2025 warrants and the private warrants of $1.4 million. Additionally, there was a
loss of $28.6 million and $2.3 million fair market value adjustments of the 2026 and 2029 Notes Conversion Options, respectively during the nine months ended September 30,
2025.

The increase in fair value of derivatives during the nine months ended September 30, 2024, relates to the $42.3 million loss recorded upon the exercise of the 2023 RDO and 2023
PIPE Warrants (collectively, the “2023 Warrants”) and issuance of the warrants in 2024 (the “2024 Warrants”) in connection with the warrant exercise agreements entered into on
February 27, 2024 and March 4, 2024. This loss is net of a $10.6 million gain related to the issuance of the 2024 Warrants and was further offset by a reduction of $27.4 million upon
remeasurement of the 2024 Warrants and IPO Warrants’ fair value during the nine months ended September 30, 2024. The decrease in fair value of derivatives during the three
months ended September 30, 2024 relates to remeasurement of the 2024 Warrants and IPO Warrants’ fair value.

(3) During the three and nine months ended September 30, 2025 and September 30, 2024, the Company incurred employee separation costs associated with a strategic review of the
Company’s capacity and future projections to better align the organization and cost structure and improve the affordability of its products and services.

(4) Non-recurring professional fees incurred in connection with discrete, non-recurring strategic initiatives, including business transformation and strategy realignment consulting
services which management does not consider part of the Company’s ongoing operating expenses.

(5) Non-recurring litigation consists primarily of legal settlements and related fees for specific proceedings that we have determined arise outside of the ordinary course of business
based on the following considerations which we assess regularly: (1) the frequency of similar cases that have been brought to date, or are expected to be brought within two years;
(2) the complexity of the case; (3) the nature of the remedy(ies) sought, including the size of any monetary damages sought; (4) offensive versus defensive posture of us; (5) the
counterparty involved; and (6) our overall litigation strategy.

(6) Transaction expenses during the nine months ended March 31, 2024 consist primarily of diligence, legal and other related expenses incurred associated with the Pangiam
acquisition.

(7) Non-recurring internal integration costs related to the Pangiam acquisition.
(8) During the three months ended March 31, 2024, the Company recognized a non-cash goodwill impairment charge primarily driven by a decrease in share price during the quarter

compared to the share price of the equity issued as consideration for the purchase of Pangiam. During the six months ended June 30, 2025, the company recognized a non-cash
goodwill impairment charge of $70.6 million, primarily driven by a change in forecast during the second quarter of 2025.

(9) Loss on extinguishment of debt is related to voluntary conversions of the 2029 Notes to common stock and the related extinguishment of unamortized debt discount and debt costs.

(1)

(2)

(3)

(4)

(5)

(6)

(7)

(8)

(9)

*EBITDA, Adjusted EBITDA, and Adjusted EBITDA Margin are non-GAAP financial measures. See the “Non-GAAP Financial Measures” section in this press release for additional information and
reconciliations.
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Adjusted EBITDA* Reconciliation for the Third Quarter Ended
September 30, 2025 and September 30, 2024

(Unaudited)

Three Months Ended
September 30,

Nine Months Ended
September 30,

$ in thousands 2025 2024 2025 2024
Revenue $ 33,143  $ 41,505  $ 100,372  $ 114,409 

Net income (loss) 2,521  (15,135) (288,084) (157,366)
Interest expense 4,604  6,552  14,139  19,389 
Interest income (4,306) (635) (6,566) (1,807)
Income tax expense 17  21  56  22 
Depreciation and amortization 4,127  3,394  11,048  8,740 
EBITDA* $ 6,963  $ (5,803) $ (269,407) $ (131,022)

Adjustments:
Equity-based compensation 5,321  5,168  17,040  16,074 
Employer payroll taxes related to equity-based compensation 260  29  1,886  741 
Net (decrease) increase in fair value of derivatives (26,125) (1,330) 142,962  14,396 
Restructuring charges 660  —  4,257  1,317 
Non-recurring strategic initiatives 3,520  1,568  5,131  4,942 
Non-recurring litigation —  574  30  1,119 
Transaction expenses —  —  —  1,450 
Non-recurring integration costs —  742  —  1,625 
Goodwill impairment —  —  70,636  85,000 
Loss on extinguishment of debt —  —  2,577  — 

Adjusted EBITDA* $ (9,401) $ 948  $ (24,888) $ (4,358)
Gross Margin 22.4 % 25.9 % 22.8 % 25.2 %
Net Loss Margin 7.6 % (36.5)% (287.0)% (137.5)%
Adjusted EBITDA* Margin (28.4)% 2.3 % (24.8)% (3.8)%

(1) Includes employer payroll taxes due upon the vesting of equity awards granted to employees.
(2) The change in fair value of derivatives during the three months ended September 30, 2025 relates to the remeasurement of the 2025 warrants, IPO warrants and the 2026 and 2029

Notes Conversion Options derivative liabilities. The change during the nine months ended September 30, 2025, relates to the $14.0 million loss recorded upon the exercise of the
2024 RDO and 2024 PIPE Warrants (the “2024 Warrants”) and issuance of the warrants in 2025 (the “2025 Warrants”) in connection with the warrant exercise agreements entered
into on February 5, 2025. During the nine months ended September 30, 2025, there was loss related to a mark-to-market adjustment of $59.9M adjustment for the debt to equity
conversions during the period. There was a loss related to the fair market value adjustment on the 2025 warrants and the private warrants of $1.4 million. Additionally, there was a
loss of $28.6 million and $2.3 million fair market value adjustments of the 2026 and 2029 Notes Conversion Options, respectively during the nine months ended September 30,
2025.

The increase in fair value of derivatives during the nine months ended September 30, 2024, relates to the $42.3 million loss recorded upon the exercise of the 2023 RDO and 2023
PIPE Warrants (collectively, the “2023 Warrants”) and issuance of the warrants in 2024 (the “2024 Warrants”) in connection with the warrant exercise agreements entered into on
February 27, 2024 and March 4, 2024. This loss is net of a $10.6 million gain related to the issuance of the 2024 Warrants and was further offset by a reduction of $27.4 million upon
remeasurement of the 2024 Warrants and IPO Warrants’ fair value during the nine months ended September 30, 2024. The decrease in fair value of derivatives during the three
months ended September 30, 2024 relates to remeasurement of the 2024 Warrants and IPO Warrants’ fair value.

(3) During the three and nine months ended September 30, 2025 and September 30, 2024, the Company incurred employee separation costs associated with a strategic review of the
Company’s capacity and future projections to better align the organization and cost structure and improve the affordability of its products and services.

(4) Non-recurring professional fees incurred in connection with discrete, non-recurring strategic initiatives, including business transformation and strategy realignment consulting
services which management does not consider part of the Company’s ongoing operating expenses.

(5) Non-recurring litigation consists primarily of legal settlements and related fees for specific proceedings that we have determined arise outside of the ordinary course of business
based on the following considerations which we assess regularly: (1) the frequency of similar cases that have been brought to date, or are expected to be brought within two years;
(2) the complexity of the case; (3) the nature of the remedy(ies) sought, including the size of any monetary damages sought; (4) offensive versus defensive posture of us; (5) the
counterparty involved; and (6) our overall litigation strategy.

(6) Transaction expenses during the nine months ended March 31, 2024 consist primarily of diligence, legal and other related expenses incurred associated with the Pangiam
acquisition.

(7) Non-recurring internal integration costs related to the Pangiam acquisition.

(1)

(2)

(3)

(4)

(5)

(6)

(7)

(8)

(9)

*EBITDA, Adjusted EBITDA, and Adjusted EBITDA Margin are non-GAAP financial measures. See the “Non-GAAP Financial Measures” section in this press release for additional information and
reconciliations.

Page 7



(8) During the three months ended March 31, 2024, the Company recognized a non-cash goodwill impairment charge primarily driven by a decrease in share price during the quarter
compared to the share price of the equity issued as consideration for the purchase of Pangiam. During the six months ended June 30, 2025, the company recognized a non-cash
goodwill impairment charge of $70.6 million, primarily driven by a change in forecast during the second quarter of 2025.

(9) Loss on extinguishment of debt is related to voluntary conversions of the 2029 Notes to common stock and the related extinguishment of unamortized debt discount and debt costs.
*EBITDA, Adjusted EBITDA, and Adjusted EBITDA Margin are non-GAAP financial measures. See the “Non-GAAP Financial Measures” section in this press release for additional information and
reconciliations.
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Forward-Looking Statements

This release contains forward-looking statements regarding future events and our future results that are subject to the safe harbors
created under the Securities Act of 1933 (the “Securities Act”), the Securities Exchange Act of 1934 (the “Exchange Act”) and the
Private Securities Litigation Reform Act of 1995. Forward-looking statements generally are accompanied by words such as “believe,”
“may,” “will,” “estimate,” “continue,” “anticipate,” “intend,” “expect,” “should,” “would,” “plan,” “predict,” “project,” “potential,” “seem,”
“seek,” “future,” “outlook,” and similar expressions that predict or indicate future events or trends or that are not statements of
historical matters. These forward-looking statements include, but are not limited to, statements regarding our industry, future events,
financial outlook, our business strategy and plans, our objectives for future operations, our planned acquisition of Ask Sage, Inc. and
other statements that are not historical facts. These statements are based on current expectations and beliefs concerning future
developments and their potential effects on us and should not be relied upon as representing BigBear’s assessment as of any date
subsequent to the date of this release. There can be no assurance that future developments affecting us will be those that we have
anticipated. Many actual events and circumstances are beyond our control. These forward-looking statements are subject to a
number of risks and uncertainties, including those relating to: changes in domestic and foreign business, market, financial, political,
and legal conditions; the uncertainty of projected financial information; delays caused by factors outside of our control, including
changes in fiscal or contracting policies or decreases in available government funding, including as a result of events such as war,
incidents of terrorism, natural disasters, and public health concerns or epidemics; changes in government programs or applicable
requirements; budgetary constraints, including any potential constraints as a result of recent or future federal government layoffs,
including automatic reductions as a result of “sequestration” or similar measures and constraints imposed by any lapses in
appropriations for the federal government or certain of its departments and agencies, including government shutdowns or the ability
of the U.S. federal government to unilaterally cancel a contract with or without cause, and more specifically, the potential impact of
the U.S. DOGE Service Temporary Organization on government spending and terminating contracts for convenience; the failure of
contracts comprising backlog to result in revenue due to changes in funding, terminations for convenience, or option periods going
unexercised; the impact of tariffs or other restrictive trade measures; implementation of spending limits or changes in budgetary
constraints; influence by, or competition from, third parties with respect to pending, new, or existing contracts with government
customers; changes in our ability to successfully compete for and receive task orders and generate revenue under Indefinite
Delivery/Indefinite Quantity contracts; our ability to realize the benefits of the strategic partnerships; potential delays or changes in
the government appropriations or procurement processes; our ability to remediate a material weakness in our internal control over
financial reporting; risks regarding the market and our customers accepting and adopting our products, including future new product
offerings; the high degree of uncertainty of the level of demand for, and market utilization of, our solutions and products; our ability to
successfully execute and realize the benefits of joint ventures, channel sales relationships, partnerships, strategic alliances,
subcontracting opportunities, customer contracts and other commercial agreements to which we are a party; failure to consummate
the proposed transaction with Ask Sage; failure to satisfy closing conditions to the proposed transaction with Ask Sage; the potential
impact of announcement or consummation of the proposed transaction with Ask Sage on relationships with third parties, including
clients, employees and
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competitors; risks that the new businesses will not be integrated successfully or that the combined companies will not realize
estimated cost savings; failure to realize anticipated benefits of the combined operations; and those factors discussed in the
Company’s reports and other documents filed with the SEC, including under the heading “Risk Factors.” If any of these risks
materialize or our assumptions prove incorrect, actual results could differ materially from those projected by these forward-looking
statements. There may be additional risks that we presently do not know or that we currently believe are immaterial which could also
cause actual results to differ from those contained in the forward-looking statements. In addition, forward-looking statements reflect
our expectations, plans or forecasts of future events and views as of the date of this release. We anticipate that subsequent events
and developments will cause our assessments to change. However, we specifically disclaim any obligation to do so, except as may
be required by law. Accordingly, undue reliance should not be placed upon the forward-looking statements.

Non-GAAP Financial Measures

The financial information and data contained in this press release is unaudited. Some of the financial information and data contained
in this press release, such as EBITDA, Adjusted EBITDA, and Adjusted EBITDA Margin have not been prepared in accordance with
United States generally accepted accounting principles (“GAAP”). To supplement our unaudited condensed consolidated financial
statements, which are prepared and presented in accordance with GAAP in our press release, we also report certain non-GAAP
financial measures. A “non-GAAP financial measure” refers to a numerical measure of a company’s historical or future financial
performance, financial position, or cash flows that excludes (or includes) amounts that are included in (or excluded from) the most
directly comparable measure calculated and presented in accordance with GAAP in such company’s financial statements. Non-
GAAP financial measures should not be considered in isolation or as a substitute for the relevant GAAP measures and should be
read in conjunction with information presented on a GAAP basis. Because not all companies use identical calculations, our
presentation of non-GAAP measures may not be comparable to other similarly titled measures of other companies.

The presentation of these financial measures is not intended to be considered in isolation or as a substitute for, or superior to,
financial information prepared and presented in accordance with GAAP and should not be considered measures of BigBear.ai’s
liquidity. Investors are cautioned that there are material limitations associated with the use of non-GAAP financial measures as an
analytical tool. In particular, many of the adjustments to our GAAP financial measures reflect the exclusion of certain items, as
defined in our non-GAAP definitions below, which are recurring and will be reflected in our financial results for the foreseeable future.
In addition, these measures may be different from non-GAAP financial measures used by other companies, even where similarly
titled, limiting their usefulness for comparison purposes and therefore should not be used to compare BigBear.ai’s performance to
that of other companies. We endeavor to compensate for the limitation of the non-GAAP financial measures presented by also
providing the most directly comparable GAAP measures and descriptions of the reconciling items and adjustments to derive the non-
GAAP financial measures.
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We believe these non-GAAP financial measures provide investors and analysts with useful supplemental information about the
financial performance of our business, enable comparison of financial results between periods where certain items may vary
independent of business performance, and allow for greater transparency with respect to key measures used by management to
operate and analyze our business over different periods of time.

EBITDA is defined as net income (loss) before interest expense, interest income, income tax expense (benefit) and depreciation and
amortization. Adjusted EBITDA is defined as EBITDA further adjusted for equity-based compensation, employer payroll taxes related
to equity-based compensation, net increase in fair value of derivatives, restructuring charges, non-recurring strategic initiatives, non-
recurring integration costs, non-recurring litigation, transaction expenses, goodwill impairment, and loss on extinguishment of debt.

Adjusted EBITDA Margin is defined as Adjusted EBITDA as a percentage of Revenue.

Similar excluded expenses may be incurred in future periods when calculating these measures. BigBear.ai believes these non-GAAP
measures of financial results provide useful information to management and investors regarding certain financial and business trends
relating to the Company’s financial condition and results of operations. BigBear.ai believes that the use of these non-GAAP financial
measures provides an additional tool for investors to use in evaluating projected operating results and trends and in comparing
BigBear.ai’s financial measures with other similar companies, many of which present similar non-GAAP financial measures to
investors.

Management does not consider these non-GAAP measures in isolation or as an alternative to financial measures determined in
accordance with GAAP. The principal limitation of these non-GAAP financial measures is that they exclude significant expenses and
income that are required by GAAP to be recorded in the Company’s financial statements. In addition, they are subject to inherent
limitations as they reflect the exercise of judgment by management about which expense and income items are excluded or included
in determining these non-GAAP financial measures.

Management uses EBITDA, Adjusted EBITDA, and Adjusted EBITDA Margin as non-GAAP performance measures which are
reconciled to the most directly comparable GAAP measure, in the tables included in this release. The Company does not reconcile
forward-looking non-GAAP financial measures to the most directly comparable GAAP financial measure (or otherwise describe such
forward-looking GAAP measure) because it is not able to forecast the most directly comparable measure calculated and presented in
accordance with GAAP without unreasonable effort. Certain elements of the composition of the GAAP amounts are not predictable,
making it impracticable for the Company to forecast. As a result, no guidance for the Company’s net (loss) income or reconciliation of
the Company’s Adjusted EBITDA guidance is provided. For the same reasons, the Company is unable to assess the probable
significance of the unavailable information, which could have a potentially significant impact on its future net income (loss).
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We present reconciliations of these non-GAAP financial measures to the most directly comparable GAAP measures in the tables
included in this release.
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About BigBear.ai
BigBear.ai is a leader in AI-powered decision intelligence solutions. Customers and partners rely on BigBear.ai’s predictive analytics
capabilities in highly complex, distributed, mission-based operating environments. Headquartered in McLean, Virginia, BigBear.ai is a
public company traded on the NYSE under the symbol BBAI.

For more information, visit https://bigbear.ai/ and follow BigBear.ai on LinkedIn: @BigBear.ai and X: @BigBearai.

BigBear.ai
investors@bigbear.ai

Media Contact
media@bigbear.ai
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